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It is five years since the first publishing of the report of the
World Commission on Dams (WCD) on 2000. Globally,
reactions to the report ranged from strong support to serious
concerns. Supporters pointed to the opportunities the WCD
process provided for finding ways beyond the polarized
debates of the past. Others perceived the guidelines as
unrealistic, and impractical claiming that they could
unnecessarily delay the implementation of projects. The
Government of Nepal also expressed reservations about the
WCD framework and had taken a critical view of its report.
In order to move beyond the polarized debate, IUCN Nepal
facilitated a consultative process in January 2003 where
representatives of government, private hydropower
developers, non-governmental research organizations and
people affected by dams participated in the process, which
compared Nepal’s legal provisions with WCD guidelines. The
report of the scoping study suggested that Nepal's legal
provisions cover many recommendations made by the WCD.
Furthermore, new policies on water and energy development and
management have been introduced in a pluralized policy terrain.

The consultative process recommended that the dialogue be
continued in a second phase focusing on the strategic
priorities. Of the seven strategic priorities, four were
prioritized for further consultation and analysis. They were
gaining public acceptance, conducting a comprehensive
options assessment, recognising entitlements and sharing

benefits, and ensuring compliance. The responsibility for
dialogue and analysis were as follows: gaining public
acceptance, IUCN Nepal and DBS consultancy with
representation from the Department of Electricity
Development (DoED), conducting a comprehensive options
assessment, Winrock International with representation
from Nepal Electricity Authority (NEA), recognising
entitlements and benefits sharing by Nepal Water
Conservation Foundation (NWCF) and ensuring compliance
by Water and Energy Users Federation Nepal (WAFED). IUCN
Nepal facilitated the second phase consultative process.

This report summarises the findings of a study on ensuring
compliance conducted by WAFED-Nepal. The study reviewed
the existing domestic and international policy and legal
provisions, institutional mechanisms and available
remedies applicable related to hydropower development in
Nepal, including those of the World Bank, Asian
Development Bank and Japan Bank for International
Cooperation. Relevant international human rights
instruments ratified by Nepal and access to remedies in
case of non-compliance and violations were also analyzed.
In addition, some past and present experiences based on the
ground reality were also cross-checked. Finally, it has come
up with conclusion and recommendations for future course
of action related to the construction of large dams in Nepal.

Sagendra Tiwari
Acting Country Representative
IUCN Nepal
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1.1 Introduction

This report is based on a literature review, analysis of
various national and international legal instruments,
guidelines, stakeholder consultations and a national
workshop held on August 1-3, 2005 in Kathmandu and
Lalitpur. It assesses the existing laws, policies and
practices in Nepal relating to ensuring compliance with
reference to the World Commission on Dams (WCD) criteria
and guidelines, and further makes recommendations for
reforms in policy, law and their effective implementation.

The immediate background to this study is the report, Dams
and Development: A New Framework for Decision-Making,
of the World Commission on Dams released in November
2000. There is a growing consensus that the WCD report has
provided a framework to move discussion forward, even
though deliberations on the precise nature and the details
of the implementing mechanisms are on-going. The report
has affirmed the need of locally appropriate
implementation mechanisms in dam-building. The WCD
has recognised that the report would be a starting point for
discussion at the local level, which should ultimately lead
to agreements on how existing procedures need to be
adopted. However, this report has been able to settle several
controversial issues surrounding water and energy
development. Despite the general agreement on the rights
and risks approach, the five core values and the seven
strategic priorities continue to evoke differences.

Consequently, in November 2001, the United Nations
Environment Programme (UNEP) established a Dams and
Development Project (DDP) in response to a request of the
final WCD Forum. The UNEP concluded that optimising the
impact of the WCD report required a range of actions to be
undertaken beyond the initiatives of individual
stakeholders. There was consensus that the international
nature of the process so far needed to be disseminated at
country and institutional levels, taking the debate further
through local multi-stakeholder processes where dams are
built.

As on-going part of this process, a multi-stakeholder
dialogue on dams and development was initiated in Nepal

in January 2003 involving various government
institutions, national and international non-governmental
organisations (NGOs), academics, private power developers,
consumers’ associations and local stakeholders. The overall
objective of this process was:

“to carry out national consultations on dams and
development, to consider the relevance of the
recommendations of the WCD and other bodies in the
Nepalese context with the ultimate aim of recommending
the development and adoption of a national guideline for
improved decision making, planning and management of
dams and alternatives for Nepal.”

A multi-stakeholder National Steering Committee and a
task force were formed, which organised a series of
national consultation workshops. The first phase of the
dialogue was completed in 2004. The outcome was the
publication of two scoping reports with comparative
analysis in Nepali and English of relevant policies, laws
and guidelines vis-a-vis the WCD recommendations.? The
second phase of the dialogue focused on detailed analysis
of and discussions on the four strategic priorities
identified by the WCD report: a) gaining public
acceptance; b) comprehensive options assessment; c)
recognising entitlements and sharing benefits; and
ensuring compliance.

Water and Energy Users’ Federation-Nepal (WAFED) took
a lead for the analysis and discussion on ‘Ensuring
Compliance’. A two-day consultation was organised on 1-
2 August 2005 with local stakeholders who represented
different project sites in Nepal. The agenda of the
meeting included access to information, public
participation, Environment Impact Assessment (EIA)
and mitigation plans, compensation and resettlement as
well as benefit-sharing. A one-day national workshop
was also organised on 3 August 2005. Representatives of
government agencies, private power developers, NGOs
and affected people attended the meeting. Although
invited to participate in the consultation, Nepal’s major
lending agencies, mainly the World Bank (WB) and the
Asian Development Bank (ADB) were conspicuous by
their absence.

" The WCD provides a new framework for decision ~making on water and energy infrastructure projects based on recognising the
rights of, and assessing the risks to, all stakeholders. Those who would be adversely affected should participate in the planning and

decision —making process and have a share in project benefits.
The main WCD findings are:

-No dam should be built without ‘demonstrable acceptance’ of affected people, and without free, prior and informed consent of

affected indigenous and tribal peoples.

-Comprehensive and participatory assessments of people’s water and energy needs, and different options for meeting these needs,

should be developed before proceeding with any project.

-Priority should be given to maximising the efficiency of existing water and energy systems before building new projects.
:Mechanisms should be developed to provide reparations, or retroactive compensation, for those who are suffering from existing

dams, and to restore damaged ecosystems.

“Information Sheet No. 4.4,UNEP-Dams and Development Project, Nairobi http://hq.unep.org/dams/files/information_sheet_4.4.pdf.
’Dixit, A., et al. (eds),2004, Constructive Dialogue on Dams and Development in Nepal, Nepal Water Conservation Foundation and

IUCN - The World Conservation Union, Kathmandu.
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The WCD was established in 1997 by an international
conference organised by the World Bank and IUCN in
Gland, Switzerland, in response to the growing opposition
to large dams. This meeting brought together 39
participants from governments, private sectors,
International Financial Institutions (IFIs), civil society
organisations and affected people. The group that had
overseen the establishment of this body was enlarged to
serve as a consultative body calling itself as the WCD
Forum. The 68—member Forum met three times between
1998 and 2000 to provide inputs into the WCD work. In all,
20 affected people’s groups and NGOs were represented in
the Forum. The consensus proposal that came out of the
meeting was for all parties to work together in
establishing the WCD with a specific mandate. Its
mandate was to review the development effectiveness of
large dams and assess alternatives for water resources
and energy development and to develop internationally
acceptable criteria, guidelines and standards for
planning, design, appraisal, construction, operation,
monitoring and decommissioning of dams.

The WCD began its activities in May 1998 after setting up its
Secretariat in Cape Town, South Africa. Initially, many
have felt that the contested nature of issues involved would
pull the WCD apart. However, the 12 Commissioners from
diverse backgrounds held together despite strains and
differences. The WCD as an independent, international,
multi-stakeholder process which addressed several
controversial issues associated with large dams provided
an opportunity to bring into focus many assumptions and
paradigms that are at the centre of the search to reconcile
economic growth, social equity, environmental
conservation and political participation in the changing
global context. The WCD conducted dialogue and
assessment with government agencies, dam-building
companies, private sector, international organisations,
NGOs and local stakeholders. It was a significant
realisation on the part of the World Bank that no conflict
could be resolved without the involvement of groups and
persons affected by large dams'. Extensive politicking had
resulted in the World Bank agreeing to the inclusion of
representatives of dam-affected peoples’ movements as
Commissioners. The result was an innovative structure in
examining both existing and planned dams.

2.1 General WCD Framework

The WCD report is the outcome of an integrated assessment
of diverse process consisting of a review of performance of
dams and an attempt to reassess the development paradigm
within which dams are envisaged. The report is a milestone
in the evolution of dams as a development option. The
debate about dams is one about the very meaning, purpose
and pathways for achieving development. This report
provides the rationale for a fundamental shift in option
assessment and in planning and project cycles for water

and energy resources development based on five core
values: equity, sustainability, efficiency, participatory
decision-making and accountability.>

ig Box 1: Seven Strategic Priorities

> gaining public acceptance

>  comprehensive options assessment

> addressing existing dams

> sustaining rivers and livelihoods

> recognising entitlements and sharing benefits

> ensuring compliance

> sharing rivers for peace, development and security

The seven strategic priorities and related policy principles
inform the rationale and recommendations of the WCD
report®. The strategic priorities are presented in Box 1. The
WCD has developed 26 criteria and guidelines built upon
these strategic priorities to provide a framework that
emphasise a structural process incorporating the full range
of social, environmental, technical, economic and financial
criteria and standards. Guidelines are listed in Box 2.4

ig Box 2: WCD Criteria and Guidelines

> Stakeholder Analysis

> Negotiated Decision-making Processes

> Free, Prior and Informed Consent

> Strategic Impact Assessment for Environmental,
Social, Health and Cultural Heritage Issues

> Project-level Impact Assessment for Environmental,
Social, Health and Cultural Heritage Issues

> Multi-criteria Analysis

> Life Cycle Assessment

> Greenhouse Gas Emissions

> Distributional Analysis of Projects

> Valuation of Social and Environmental Impacts

> |Improving Economic Risk Assessment

> Ensuring Operating Rules Reflect Social and Environ-
mental Concerns

> Improving Reservoir Operations

> Baseline Ecosystem Surveys

> Environmental Flow Assessment

> Maintaining Productive Fisheries

> Baseline Social Conditions

> Impoverishment Risk Analysis

> |Implementation of Mitigation, Resettlement and
Development Action Plan

> Project Benefit-Sharing Mechanisms

> Compliance Plans

> Independent Review Panels for Social and Environ-
mental Matters

> Performance Bonds

> Trust Funds

> Integrity Pact

> Procedures for Shared Rivers



These criteria and guidelines are considered necessary to
materialise the strategic priorities for the achievement of
equitable and sustainable development. The key messages
behind the strategic priorities are elaborated below.

Gaining Public Acceptance

In general, development is always meant to be for the
people in harmony with nature. If this is to be true then
any development activity must be publicly acceptable. To
assure public acceptance, there must be a free, prior,
informed participation and consent of all stakeholders,
including indigenous and tribal people, women and other
vulnerable groups affected by a project which is not
different from other development activities.

Dams are generally built in relatively inaccessible terrain,
which are largely inhabited by tribal and indigenous
people. Usually, these groups are already marginalised in
the course of history and modern ways of life. Their
livelihoods depend primarily on the locally-available
natural resources. Dams building entails risks to these
local resources and poses a threat to livelihood of such
people who may be directly and indirectly affected. Even
their survival can be at risk if risks not properly addressed
by the proponents of dams. At the very least, a
confrontation may result between those likely to be affected
and proponents while at the very most there may
miscarriage of justice. At all levels, rights must be
recognised and respected, including the right to entitlement
of all groups and affected persons, particularly indigenous
and tribal people, women and other vulnerable community
to secured livelihoods and life. When rights are recognised
and entitlements are safeguarded, the consensus can be
built among these groups resulting in possible public
acceptance.’

Comprehensive Options Assessment

One of the key questions is access to safe water, energy and
related services. All available alternatives along with
assessment of need for water, food and energy must be
made before arriving at a decision for adopting any
particular dam project. In these assessments, all social and
environmental along with economic and financial aspects
need to be given equal importance. The selection of the best
option is to be made after comprehensive and participatory
assessment of all possible options that are better.¢

Addressing Existing Dams

Many existing dams do not provide the expected benefits.
Various reformatory measures are available which would
be beneficial for optimising their performance, addressing

social issues, environmental mitigation and restoration.
These measures include modification in water use
priorities, physical and land-use changes in river basins,
technological developments, and change in public policy on
environment, safety and economics. Management and
operation practices to address outstanding social costs of
existing dams in changing circumstances are essential’

Sustaining Rivers and Livelihoods

Rivers sustain their own life and provide the basis for the
survival and sustenance of other living beings around it.
Protection of ecosystem at the river basin level is necessary
for the welfare of river and its environment. Harm caused
to the health and integrity of a river system has a negative
impact on livelihood. Proper site selection and project
designing help to sustain rivers and livelihoods.?

Recognising Entitlements

and Sharing Benefits

Dam projects adversely affect the lives and livelihood of
people in project areas. Negative effects upon the livelihood
and quality of life of those people can be detrimental to the
implementation of project itself. Recognition of entitlement
of the affected people is important, and should include
improvement of livelihood and life, mitigation,
resettlement and development, which are the responsibility
of the state and developer. Legal back up is necessary to
ensure these commitments and responsibilities are not
evaded.?

Ensuring Compliance

Dam proponents such as governments, developers,
regulators and operators must ensure public trust and
confidence which requires fulfilment of commitments.
Compliance of applicable regulations, criteria and
guidelines, and project-specific negotiated agreements is to
be guaranteed with the backing of regulatory and non-
regulatory measures. Compliance is to be secured at all
critical stages and for social, environmental and technical
aspects.”

Sharing Rivers for Peace,

Development and Security

Rivers and water do not respect regional, national or
international boundaries. Trans-boundary rivers and the
allocation and diversion of water between and within
countries have been a source of conflict throughout human
history. If not managed on the basis of regional co-
operation and peaceful collaboration, and aimed at peace,
development and security, the ensuing tension can escalate
into violent conflict.”



' For details see ‘The World Bank Position on the Report of the World Commission on Dams’,
2http://www.dams.org/report/reaction/reaction_wbz.htm.

See World Commission on Dams, 2000, Dams and Development: A New Framework for Decision
Making, the Report of the World Commission on Dams, Earthscan Publications Ltd., London.
3Ibid.,p. 214.

:Ibid.,p. 278.
6I’bld.,p. 215.
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3.1 Ensuring Compliance as a

Strategic Priority

Recent international debate on dams has taken place in the
context of a rapidly evolving understanding of and
dynamic approach to development and governance. This
debate lays increasing emphasis on transparent and
participatory decision-making processes. Legitimacy and
accountability are recognised as integral to decision-
making processes that embrace a multi-stakeholder
approach in the adoption of key decisions made on the basis
of full access to necessary information and a thorough
analysis of technical, economic, social and environmental
aspects of proposed projects. Legitimacy, transparency and
accountability in decision-making process enhance public
trust and confidence. Achieving trust requires measures
such as comprehensive monitoring programmes,
evaluation procedures and incentive mechanisms. These
measures also ensure compliance and fulfil project
commitments by developers.

Ensuring public trust and confidence requires
governments, developers, regulators and operators meet
all the commitments made while the dam is planned,
implemented and operated. Compliance with applicable
regulations, criteria and guidelines and project-specific
negotiated agreements must be secured at all stages in
project planning and implementation. A set of mutually
reinforcing incentives and mechanisms, both regulatory
and non-regulatory, is required for meeting social,
environmental and technical requirements. The WCD
provides for five key policy principles in ensuring
compliance as shown in Box 3.

g Box 3: Five Policy Principles in
Ensuring Compliance

> Aclear, consistent and common set of criteria and
guidelines must be adopted by sponsoring, contracting
and financing institutions and compliance is subject to
independent and transparent review.

»> A compliance plan is prepared for each project prior to
commencement, spelling out how compliance will be
achieved with relevant criteria and guidelines and
specifying binding arrangements for project-specific
technical, social and environmental commitments.

> Costs for establishing compliance mechanisms and
related institutional capacity, and their effective
application, are built into the project budget.

> Corrupt practices are avoided through enforcement
of legislation, voluntary integrity pacts, debarment
and other instruments.

> Incentives that reward project proponents to abide
by criteria and guidelines are developed by public and
private financial institutions.

The WCD suggests five guidelines in ensuring compliance
as listed in Box 4

Z Box 4: Five Guidelines related
to Ensuring Compliance

WCD GUIDELINES SUMMARY OF GUIDELINES

No. 21: The developer prepares an
Compliance plans overarching compliance plan that
sets out technical, financial, social
and environmental obligations

and commitments and how
compliance will be ensured. It
includes matters such as levels of in-
country institutional capacity, use
of performance bonds, and
indicators and benchmarks.

No. 22: Independent | The principal task of Independent
review panels for Review Panels (IRPs) is to review
social and assessment of impacts and the
environmental planning, design and implementation
matters of social and environmental mitiga
tion plans. The primary reporting
responsibility of IRPs should be to
national government.

No. 23: Performance| Performance bonds supported by
bonds financial guarantees are used to
ensure compliance with commitments
and obligations, including social and
environmental mitigation measures.
Bonds should be carefully targeted to
activities and the level of security
regularly reviewed.

No. 24: Trust funds Trust funds, with independent
trustees, could be used for benefit
sharing and mitigation measures.
The use of trust funds would be most
appropriate where the proponent is
the state. The role of affected
people in managing trust fund needs

to be defined.

No. 25: Integrity Integrity pacts are voluntary
pacts undertakings aimed at reducing
corruption that can be used as a
component of the Compliance Plan,
particularly where regulatory
systems are weak.

The above guidelines are intended to turn the strategic
priorities and underlying policy principles into practices.

3.2 Compliance Provisions

There are various measures and standards for ensuring
compliance, including available domestic and
international framework and guidelines. Compliance with
laws, regulations, guidelines or project specific contracts is
contingent upon access to information. In other words, the



public must have access to information about technical,
financial, social, cultural and environmental aspects of a
project, including how the compliance on these issues is
planned by the investors. Without such details, monitoring
and ensuring compliance with any measures and standards
becomes difficult.

For the compliance of related measures, it is essential to
foster multi-stakeholder participation, including affected
people and groups at all levels of decision-making of a
project. Legal instruments, environmental laws and the
EIA provide a framework to identify issues related with
environment, ecology, rehabilitation, resettlement and
compensation specific to a project. Compliance can be made
possible by meeting the existing legal requirements and the
application of remedial laws.

The WCD has recommended Compliance Plan, Independent
Review Panel for Social and Environmental Matters,
Performance Bonds, Trust Fund and Integrity Pacts as
methods for ensuring compliance. For example,
performance bonds provide a secure way of ensuring
compliance with commitments and obligations. Such
provisions are crucial to ensure the completion of project
within the specified time and standards, including social
and environmental. Likewise, integrity pacts are voluntary
measures founded on contractual rights and obligations.
They are related to the procurement process of goods and
services with the aim of minimising and eliminating
corruption as a component of compliance plan. However,
the government needs to provide for an integrity pact in
related guidelines as this measure is non-enforceable.

The following section examines some key elements for
ensuring compliance. They are derived from the WCD
framework, national and international legal instruments,
operational policies, guidelines and procedures of the IFIs
and various institutional mechanisms as well as existing
practices as relevant to Nepal.

3.2.1 Access to Information

The WCD has underlined that a clear, consistent and
common set of criteria and guidelines to ensure compliance
needs to be adopted by the sponsoring, contracting and
financing institutions. Compliance must be subjected to
independent and transparent review. This makes access to
information and their public dissemination vital. It is the
duty of governments, project developers and financiers to
ensure availability of information to all stakeholders in a
timely manner.

In the case of Nepal, Article 16 of the 1990 (2047 BS)
Constitution guarantees the right to information as a
fundamental right. It provides for the right to seek and
receive information on all matters of public interest. This
includes all publicly financed development projects,
including dams. No information can be restricted or denied

unless it is provided for by law otherwise.? However, Nepal
still has not developed a separate implementing legislation
on the right to information. Some sectoral laws relating to
water, environment and development have some provisions
related to compliance but the provisions are not complete.
For example, section 6(3) of the Environment Protection Act
(EPA), 2054 BS (1996) provides that EIA report should be
made public for the soliciting of opinions and comments
on related projects. Similarly, the Environment Protection
Rules (EPR), 2056 BS (1997) authorises the Ministry of
Environment to issue a public notice in a daily newspaper
about the EIA study and make it available for general
public. Opinions and suggestions coming within 30 days of
the public notice will be entertained.3 The Water Resources
Rules, 2050 BS (1993) and the Electricity Rules 2050 BS,
(1993) have made provisions for the publication of notice in
connection with assessing the impact of any project
proposed.* Furthermore, the National EIA Guidelines, 2050
BS (1993) No. 28 provide for the same requirement.5 The
Guideline No. 14 (c) further provides for making the data
and information public, particularly to the concerned
people and organisations for their comments which are
collected by the scoping study. In case of the larger projects,
the Guidelines further state that suggestions and comments
must be obtained through public notices and by holding
meetings at project sites and central levels. People who are
likely to be affected by the proposed projects must be
notified directly.

A public involvement manual® prepared by the Department
of Electricity Development (DoED) provides that informing
public about projects is essential and should constitute
first step in assuring public involvement in the process.
The manual further stresses on the use of Nepali language
or any other national languages e.g. Maithili, Newari,
Sherpa as appropriate means to inform the public. It also
stresses on the use of graphics (maps, drawing,
photographs and three-dimensional computer graphics)
wherever necessary. The Manual had recommended the use
of Public Information Packages (PIP)” and Public
Information Centre (PIC)® both at the national and project
levels in order to disseminate project related informations.
Project proponents should establish both types of PICs. It
suggests telephone hotlines and e-mails wherever
applicable be used for the same purposes.

Internationally, right to information is guaranteed under
various human rights and environmental instruments of
the United Nations. Among them is the Common Article 19
of the Universal Declaration of Human Rights (UDHR) 1948
and the International Covenant on Civil and Political
Rights (ICCPR) 1966 which provide for the right to
information, and state that everyone shall have the right to
hold opinions without interference and the right to
freedom of expression, including the right to freedom to
seek, receive and impart information and ideas of all kinds.
These rights are subject to restriction only as provided by
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law for the respect of the rights or reputations of others
and for the protection of national security or of public
order, or of public health or morals. The provisions of the
UDHR are considered legally binding under the principle of
international customary law, and the ICCPR through
ratification. In 1991 Nepal ratified both UDHR and ICCPR.

On the environmental front, the Principle 20 of Stockholm
Declaration provides for the free flow of up-to-date
scientific information and transfer of experience through
their wide dissemination to resolve environmental
problems. Likewise is the Principle 10 of the Rio Declaration
for the appropriate access to information concerning
environment, including information on hazardous
materials and activities in their communities. It is also
regarded as an opportunity to participate in the decision-
making processes. The Rio Principle further asks to
facilitate and encourage public awareness and
participation by making information widely available,
including effective access to judicial and administrative
proceedings for redress and remedies as necessary.
Preamble 23.2 of the Agenda 21 stresses on the access of
information, participation of public and non-government
organization in the environmental impact assessment
procedures? Likewise, Aarhus Convention on Access to
Information, Public Participation in Decision Making and
Access to Justice in Environment Matter, although not yet
ratified by Nepal, provides for States obligations for the
adoption of necessary legislative, regulatory and other
measures for access to information and public
participation.

In recent decades, the IFIs have also emerged as the law
and policy-making bodies globally. There are examples
where policy statements of the IFIs and bi-lateral or multi-
lateral agreements signed with national governments have
even been regarded as supreme over their domestic policies,
laws and regulations. As a response to worldwide
criticisms of their adverse policies and practices in the field
of development, human rights and environment, the IFIs
have been compelled to adopt series of policies and
guidelines to be applicable in projects they finance. With
regard to access to information, the World Bank has adopted
an Information Disclosure Policy in 1994 (revised in 2002).
The Policy stresses on the timely dissemination of
information to local groups affected by projects and
programmes supported by the Bank, including concerned
NGOs. The types of information include the draft
environmental assessment reports, resettlement
instruments, indigenous peoples’ development plans and
project completion reports available on or after 1 January
2002. It has provided that the information must be made
accessible in a form, manner and language understandable
to the displaced or affected people and local NGOs. The
borrowers also have the same obligation to release these
information once adopted.” In case of failures by the
borrowers, the Bank can discontinue the project processing.”

But it does not mean that all documents and information are
disclosed freely and publicly. The policy has stipulated
criteria for non-disclosure of a few documents categorised as
confidential or sensitive.

The ADB has adopted a new Public Communications Policy
in 2005, first adopted in 1994, on disclosure of information
in projects and programmes financed by it. It also provides
for complaint procedures in situations of non-compliance
and violations. The Policy also claimed to be pro-active,
aims to enhance stakeholders’ trust in engagement with
ADB and to promote participatory development and
transparency and accountability in ADB Operations.” The
types of documents to be released include the EIA reports,
compensation and resettlement, indigenous peoples, project
appraisal and completion reports and the reports of the
President.” There are some public sector loan documents
that can be disclosed only with the permission of the
concerned governments. It has also made an arrangement
for a Public Disclosure Advisory Committee to ensure
compliance with information disclosure.

Paragraph 5 of the Guidelines for Confirmation of
Environmental and Social Considerations of Japan Bank
for International Cooperation (JBIC) has made provision
for the disclosure of information. It encourages the active
participation of stakeholders, so that it may consider a
diverse range of opinions and information in its
environmental reviews and supervision of projects. In
order to encourage concerned organizations and
stakeholders to provide information to JBIC at an early
stage and to ensure its accountability and transparency in
the environmental review process, JBIC makes available,
important information on environmental reviews in ways
appropriate to the nature of the project, while the
environmental review is in progress. JBIC may also, when
necessary, seek the opinions of concerned organizations
and stakeholders. In addition to the aforementioned
principles, if requested by third parties, JBIC will provide
them with information regarding environmental and
social considerations within its capacity to do so. JBIC
respects the confidentiality of the commercial and other
matters of the borrowers and related parties, and observes
concurrently the principles of information disclosure and
such confidentiality.™

The JBIC guidelines also have made provision regarding
the timing of disclosure and content of disclosed
information prior to making decisions on funding and
depending on the nature of the project, JBIC discloses
information in principle at the timing and with the
contents.s JBIC endeavours to ensure appropriate
implementation of the policies and procedures stated in the
Guidelines and compliance with the Guidelines. In order to
ensure its compliance with the Guidelines, JBIC accepts
objections regarding its non-compliance with the
Guidelines and takes the necessary actions .



The above policy and legal framework shows that the
people affected by dams or those concerned have a right to
access to most of the basic project documents and
information. However, the main problem is how to make
them available to the actual stakeholders. In the case of
national provisions, they lack specific procedures for
seeking and receiving information and measures for
punishment to those who fail to comply with. The issue of
multilateral and bi-lateral provisions is complex: affected
people hardly know them and IFIs make no attempt to
disseminate information publicly through their country
offices. There is also a lack of clarity about supremacy of
policies and laws in case of disputes. This is a serious
problem when the IFIs, foreign consultants and companies
are considered immune from domestic legal jurisdiction.

Despite these difficulties, Nepal has made progress in the
field of accessing information in development projects and
other activities of public concerns. One special case in point
is public interest litigation regarding Arun IIL,” when in
1993, Nepal's Supreme Court made a landmark judgement.®
In this first-ever law suit challenging a development
project on information ground, the Court decided in favour
of the petitioners declaring the right to access to all
information in any development projects to all citizens, the
adoption of transitional rules of procedures for
information release and an instruction to the government
for the enactment of legislation as earliest. (See Box 5 for
details)

The cases of Mahakali Integrated Development Treaty
signed with India on 12 February 1996 ratified by the
Parliament on 7 September 1996, and the ADB-financed Kali
Gandaki A Hydroelectric Project (KGA) regarding access to
information are similar. Even information and documents
available after decisions made and the projects completed
are denied to stakeholders and no reason is given.”
Accessing documents and information in private sector-led
projects is also difficult as Bhotekoshi, Khimti and
Indrawati indicate.

Though various policies, laws, regulations and campaigns
for access to information, exist much remains to be done to
reformulate procedures for accessing information. In
almost all cases, basic project documents and information
are made public only after claims or complaints are made
rather than their release as a pubic duty. In many cases,
basic information is available after the key decisions about
the project are already made. As a result, no opportunity
exits to influence or effects on the type, size and nature of
projects. The availability of information and documents in
English language is another obstacle, particularly to the
local people and communities who cannot speak English.
In many cases, the grasp of official Nepali language is
poor. The methods of dissemination of information are also
ineffective. They are text-based rather than technique-based,
as not all can follow, read and understand the written

Z Box 5: Arun Il Verdict and Rules of
Procedures for Information Release

The Arun Ill Hydroelectric Project was the first test case
about whether a development project can be brought
before the court for judicial review. The legal debate on
Arun Il was about the process of decision-making and
transparency rather than its technical and economic
defaults. The latter aspects were challenged separately by
experts both in Nepal and abroad. The case was decided
under Article 16 of the Constitution that provides for the
right to seek and receive in information. After a series of
campaign from Nepal to the Inspection Panel of the World
Bank, the project was unilaterally cancelled on August 2,
1995 following the findings of the Inspection Panel. This was
the first-ever-filed complaint a project financed by the
Bank. By declaring that no fundamental rights can be
infringed for an indefinite period of time with the failure of
the enactment of appropriate implementing legislation, the
Supreme Court framed the following rules of procedures as
a transitional measure till the existence of a separate
information law. It is relevant to note that all decisions
made by the Supreme Court form the status of binding
precedents as equal to the laws till they are replaced by
parliamentary acts. These rules still function as the law of
the land as Nepal still has not developed a separate
information law.

The rules of procedures set by the Court are:

»  The plaintiff should ask for a list of documents related
to different subjects from the defendants;

»  If the defendant provides the said list within seven
days, then the plaintiff should demand for the
inspection of the relevant documents;

»  Once a demand is made according to Para. 2, the
defendant should notify the plaintiff by specifying
exact time, date and place for such an inspection
within three days;

»  Notes should be made after the inspection and request
for copies of the documents should be made to the
designated official;

» If there is an absence of a specific rule to provide
copies of the relevant document then certified copies
should be provided after charging for the cost of
making such copies;

»  If the defendant decides not to permit the plaintiff to
inspect the documents then a notice should be served
within three days by explaining the reasons;

»  If the plaintiff are denied access to information or not
satisfied with the reasons given for such a denial then
a petition can be filed in the Supreme Court within
seven days demanding for the right to information;
and

»  The petition shall be dealt with according to the
Supreme Court Rules.

Source: Nepal Kanoon Patrika, 2051 BS, No. 5, p. 255.
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information. Depending on the types of information and
the level of education, information dissemination process
requires various techniques of arts, graphics, drawings and
other materials to convey the fundamental message about
projects rather than foreign language documents.

3.2.2 Public Participation

Participation is essential to secure public acceptance of
plans and projects for water and energy development.
Public acceptance of the decision is achieved through
agreements negotiated in an open, democratic and
transparent process conducted in a good manner with
informed participation of all stakeholders.*® Public
participation is not only about attending meetings but also
about practicing democracy. It involves the exercise of
freedom of speech and expression, meeting and assemblies,
protests and demonstrations and even negotiating rights
and interests. It applies to development activities as to the
former political process. Only publicly endorsed projects
can be sustainable. Participation of local and affected
peoples in dams projects from its inception to planning,
and implementation and monitoring brings indigenous
knowledge, skills and willingness to work together. It helps
minimise negative impacts and implement mitigation
plans effectively. It is also about ownership in development
activities where people take rights and responsibilities
leading to the increased empowerment of citizens. It is
about practicing democracy in real sense. Public
participation does not happen in abstracts but requires
great amount of interest and motivation on the side of the
project proponents. It is the quality of participation and
outcome that matters the most for a successful project
rather than formality of meetings.”

A workshop organized by the Dams and Development
Project in Kenya in October 20057 discussed the details of
the methods of participation in the context of dam projects.
It underlined the need of informed participation in
decision-making process and identified the following key
issues:®

»  Public Participation should be done throughout the
project lifecycle and as soon as the policy is
formulated when possible.

»  During project planning, the intensity of public
participation should increase from the initial scoping
stage to the project implementation phase.

»  After construction level, public participation may
decrease unless there are specific issues or risks to be
addressed through continued public participation and
information access.

»  Sufficient time should be provided to allow people to
effectively and meaningfully participate bringing
them to the same level.

»  Tools and techniques should be context specific and be
adapted to the local culture and traditions.

»  As a Principle, national strategic planning of water
resources must be a participatory process that provides

the opportunity for water resource users to be included
in the policy decision-making.

»  The main regulatory framework in which informed
participation in the decision-making should be
embedded is in environmental law while making
explicit social and health issues.

»  There is a necessity to translate policies into effective
implementation through different mechanisms and
processes: an example to accomplish this may be by
devolving more power to the regional level.

Public Participation Processes

and Techniques

It is important that public participation has to be viewed as

a process leading to a joint effort between interested and/or

affected parties, the developers, governments and the

technical specialists to make better decisions. There should
be no independent, unilateral and unfair actions. It involves
the sharing of ideas and pooling resources in order to make
better decisions. By doing this, the dam developers or
governments do not have to bear the burden of criticisms
with the required public acceptance through effective and
meaningful participation in a timely manner.

It is critically important to define and agree on the objectives

of the public participation process in advance and follow

certain standards thereafter. It is not the event but the
process that makes a project acceptable to public. Pubic
participation should be an opportunity to make informed
decision-making, particularly in large infrastructure
projects like dams and hydropower schemes. Public
participation requires the following objectives and
processes:*

»  Seek out and facilitate the involvement of those
potentially affected and interested. Proactive
identification of such people and personal contact
with affected people works best.

»  Involve participants in defining how they participate.
Either interview or ask people about how they prefer
to be involved or as a minimum allow people to
comment on the proposed process methodologies.

»  Provide participants with the information they need
to participate in a meaningful way. Information
has to be accessible in terms of language and style,
available as a mix of written, verbal and visual
information, has to cover both content and process
information, and should help build people’s
capacity to participate.

»  Communicate the interests and meet the process.

On the basis of the above, the workshop recommended that:

»  Public participation is required in the identification of
needs and priorities at the national planning level and
throughout the entire process even beyond project
construction.

»  Public participation should increase from the scoping
stage to project implementation from information to
full consultation. However after construction, the



level of public participation usually decreases unless
specific issues need to be addressed.

»  Time is required to bring all stakeholders to the same
level in order to enable them to participate
meaningfully in the decision making process.
Therefore, the need to allow flexibility and resist from
imposing deadlines was considered important.

In the 1990 Constitution of Nepal, the right to participation
is guaranteed under fundamental rights to freedoms under
Article 12. This right provides for freedom of speech and
expression, and assembly and movement. These freedoms
allow citizens, including project-affected persons, to be able
to study, understand, write, speak and campaign about
negative and positive aspects of projects. Under these
freedoms, protests and demonstrations could also be
organised peacefully, and raise questions about the legality,
constitutionality and sustainability of projects, and
demand for reforms or offer better alternatives. Similarly,
Article 26(7) of the Directive Principles and Policies of the
State also provides for the involvement of women in
developmental activities. Although, the Directive Principles
and Policies of the state are not enforceable by the courts,
the Supreme Court has established that the government
always has a duty to comply with these principles and
policies, they cannot be overlooked® and they cannot be
violated even if the states fails to implement them for
effectively for some justifiable reasons.”

Rule 4(1) of the EPR had a mandatory provision to gather
concerns, comments, suggestions and recommendations
concerning potential project impacts from the public
during the scoping of projects. Similarly, Rule 7(2) also has
a similar provision which is to solicit their opinions and
suggestions concerning the contents of the Initial
Environmental Examination (IEE) report and a mandatory
provision to organize a public hearing about proposals at
the area of Village Development Committee or Municipality
wherever the projects are located.

Similarly, the Manual states that any public involvement
must be opportunities-oriented, participatory and proactive.”
The public involvement process consists of four integrated
activities: a) information gathering; b) information
dissemination; c) public consultation; and d) public
participation. The manual further states that the current
practice of public involvement on hydropower projects is often
ad hoc, top down, fragmented and insufficient to the actual
needs ranging somewhere between persuasion an
consultation.

Often the implementation of the process and regulations on
public involvement is lacking. The manual suggests for the
formation of a Public Involvement Facilitation (PIF) Team,
and an interdisciplinary team to implement a public
involvement strategy. It further defines a stakeholder as
any individual, group, agency or organisation affected by a

Box 6: List of prospective stake-
holders may be identified in terms

of one or several of the following
categories:

> Affected local individuals, communities or households;

> Government agencies and their representatives at
various levels (national, district and local);

> Elected officials of concerned Village Development
Committees (VDCs), municipalities, District Develop-
ment Committees (DDCs) or constituencies;

> Concerned business people and entrepreneurs;

>  Concerned NGOs, CBOs and user groups;

> Political party representatives and local parliamentar-
ians;

> Locally influential people from the affected areas,
such as informal or traditional community heads,
school teachers, healers, social and religious leaders
and other notable women and men;

> Health workers;

> Social workers and marginal group workers; and

> The project developers or proponents.

project and/or with concern or interest in a development
project and its outcomes, or common resources impacted by
a development project. A stakeholder is defined as a ‘partner
in development’.

A list of prospective stakeholders for hydropower
projects is given in Box 6. While identifying the
stakeholders, both women and men should be
represented preferably in equal numbers.

However, these policies and practices remain largely
unimplemented. The project proponents have taken the
issue of public participation as a public relation exercise.
Only when the affected and concerned people are invited,
involved and heard meaningfully are when they are
organised and better informed. The consequence of limited
participation has been reformulation of projects or in
many cases their cancellation. Under the existing domestic
laws, there is no concept of public participation in dams
and development decision-making as a prerequisite or a
legal right. Regarding the provision of IFIs, prima facie
they look better, but in effect lack monitoring, supervision
and implementation unless strong public pressure is built
up. In Nepal, the first issue of the need and the right to
participation was raised in Arun III case in 1993 (Box 7).
The project had organised several meetings but the reports
systematically avoided critical voices.

In terms of participation, the case of KGA was more
progressive than Arun III case. This outcome resulted
because activists had highlighted many shortcomings with
Arun III processes and had highlighted right to
participation to development. As a result, public
consultation meetings in the project sites and Kathmandu
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Z Box 7: Public Participation
in Arun lll Case

The Bank relied on 23 public meetings to justify the
participation of the local people in designing the project.
Whether basic project documents and information were
made available to the local people and the public at large
before the holding of such consultations were, however,
not clear. There were two or three consultative meetings
but were also limited to discussion on positive side of the
project. Moreover, during or prior to 23 public meetings,
project information in Nepali language were not made
available. The 23 meetings were held prior to Nepali
Supreme Court’s verdict on the disclosure of project
information and document which was made on 8 March
1994. An Information Centre was established after the
show-cause notice was issued against the government of
Nepal and Nepal Electricity Authority by the Court. The
official radio, television and the print media highlighted
benefits of the project but made no mention of critical
questions about various aspects of the project. Most
importantly, the mere participation of some selective
groups and individuals as well as the local government
authorities through governmental influence did not
represent Arun Valley.

Holding of meetings and discussions in the absence of basic
project documents and information cannot foster meaning-
ful debate about the various aspects of the project.

Based on: Arun Concerned Group, Request for Inspection to the
Inspection Panel, the World Bank, 24 October 1994, p. 5.

were more open and frequent. However, the critical voices
of those of those who lived outside of the project area were
restricted or were not represented. In some cases, they were
even barred from attending meetings and had to get
information by using methods such as eavesdropping. The
local people were promised benefits ranging from
employment, contracts and local development. But voices of
caution were not heeded. Although campaign aimed to
reform project conditionalities and bring about
compliance, they were labelled ‘anti-development’.
Accusations were hurled on some of the activists, including
charges that they were being paid off by oil companies. In
an interaction meeting organised in the hall of Syangja
District Development Committee, representatives of the
local political party demanded death penalty for critics of
the KGA. They also insulted the activist by offering a
bundle of green grass, as ‘animals’ opposing a ‘good’ and
‘big’ development project.®

When Kulekhani and Marshyangdi hydropower projects
were built the concept of public consultations did not exist
did not exits and the partyless Panchayat polity promoted
top down and bureaucratic form of participation. In the
debate of the Arun III Hydroelectric project the provisions
of ‘freedom’ and ‘right’ guaranteed under the Constitution
of 1990 and related laws became more tangible. The main
thrust of public participation would be to seek public

opinion about the viability, acceptability and applicability
of a project before decisions are made. In Nepal, these
processes have not been institutionalised and serve no
purpose for the benefits of project-affected persons.

3.2.3 Environment Impact

Assessment and Mitigations

The EIA is a useful tool for ensuring economic, social and
environmental soundness of a project. The WCD framework
has identified that a Compliance Plan need to ensure that
each project, before it begins, spells out how compliance
will be achieved. The plan would include relevant criteria
and guidelines as well as specify the binding arrangements
for project-specific technical, social and environmental
commitments to minimise negative effects. In Nepal the
provision of EIA in hydropower projects was initiated in
early 1980s. It was made compulsory with the enforcement
of the EPA and the EPR.

The EPA and the EPR are the principal legal instruments
for environment protection and preservation, and are
subject to compliance in all infrastructure projects,
including large dams. The EPA provides that the project
proponents cannot carry out or implement a project
without IEE or EIA. The EPA outlines that the concerned
agency or ministry may grant permission to implement a
project, only on the condition that the IEE or EIA reports
are cleared with the provision of control of mitigation of
adverse impacts. On scoping, the rules makes clear that
the proponent shall conduct the IEE and the EIA as
prescribed in schedule 2 of the EPR and that, the
proponent should make a scoping for that process.
According to rule 4(1), the project proponent should
publish a notice to the concerned VDCs, metropolitans or
schools, health posts and the affected groups about the
impact of the implementation of the project by inviting
written suggestions within 15 days. If any suggestion is
received within the prescribed time, the proponent is
obliged to forward it to the concerned government
department. As per the rule 4(3), it is only after the
completion of this procedure that the project proponent
can file an application for the scoping of the project by
attaching the view thus obtained.

The EPA restricts any entity from creating significant
adverse and hazardous impacts on the environment,
public life and health. If anyone violates such provision
the concerned agency shall take the necessary action.®
The EPA also provides for reasonable compensation of
loss and injuries made by the projects on the application
made by the concerned party.* The EPR states that the
purpose of scoping is to identify the affected and related
communities, groups and societies who should be
involved in the decision-making process. The
information collected should be forwarded to the local
concerned organisations for their comments which are
directly involved in the project monitoring or affected.
Large scale projects should first publish a public notice.



After that they should organise a public hearing to
receive comments and suggestions. The rule explicitly
requires that the most affected people should be
informed directly. They specify implementation of
mitigation measures and the publication of impact
assessment reports for review and comments> All
concerned persons should be informed about potential
environmental damage, and there should be regular
monitoring of the environment impact of the project so
as there is information about the project.®

The National Environmental Impact assesment Guidelines,
1993 further recommends that a study of the socio-economic
context in which the project will be located and a listing of
its possible adverse effects on the local communities and
population be undertaken. The socio-economic impact
assessment needs to include the effects on ecology,
vegetation (crops, trees and other biomass), wildlife and
aquatic life.® Alternatives should be identified so that there
is a comparative study of various dimensions of the
beneficial and adverse impact of the project.® The
Guidelines advocates for an evaluation and monitoring to
ensure that the impact does not exceed legal standards and
compliance monitoring to ensure that the project complies
with the law.* It recommends for the incorporation of the
implementation of mitigation measures in the design of
projects so that these measures are self-propelled into the
construction and operational phase of the project.®

The IFIs also have developed operational policies and
guidelines relating to environmental and social
obligations. The World Bank’s operational policy on
environment adopted on July 17, 2001 has developed
safeguard policies to help ensure that its operations do no
harm people and the environment. These policies within
the scope of environmental assessment are cultural
property, disputed areas, forestry, indigenous peoples,
international waterways, natural habitats, pest
management, and safety of dams. The Bank conducts
environmental screening of each project to determine the
extent and type of environmental assessment required, and
whether the project may trigger other safeguard policies.
The environmental assessment policy applies to all
projects, sector investment lending, sector adjustment
lending, financial intermediate lending, and emergency
recovery projects. The policy also provides for capacity-
building in environmental assessment for borrowers,
public consultation, and rules for disclosure of
environmental assessment reports.

The policy further asks the recipient countries to address
their environmental challenges and ensure that the Bank
projects and programmes integrate the principles of
environmental sustainability. It has three primary
objectives: improving peoples’ quality of life, improving the
quality of growth, and protecting the quality of the
regional and global common goods. The World Bank has
developed regional environmental strategies for all six

regions. These strategies set regional and sub-regional
priorities based on environmental constraints, on poverty
reduction strategies and growth. The Bank intends to use
strategic environmental assessment of sectoral and
regional programmes by addressing environmental
concerns early in the decision-making and planning
processes. It further mandates improvements into the
Bank's safeguard systems through better compliance, and
assist in building environmental assessment capacity.¥

The Environment Policy of the ADB 2002 is based on its
Poverty Reduction Strategy and Long term Strategic
Framework (2001-2015). The Strategy recognizes that
environmental sustainability is a prerequisite for pro-poor
economic growth and efforts to reduce poverty.* It provides
five key elements to reduce poverty through
environmentally sustainable development. The five
elements are: (i) promoting environment and natural
resource management interventions to reduce poverty
directly, (ii) assisting borrowing member countries to
mainstream environmental considerations in economic
growth, (iii) helping in maintaining global and regional
life support systems that underpin future development
prospects, (iv) building partnerships to maximize the
impact of ADB lending and non-lending activities, and (v)
integrating environmental considerations across all ADB
operations.®

Likewise, for the protection, conservation, and sustainable
use of natural resources, the priority areas for ADB
assistance include (i) maintaining the flow of ecosystem
goods and services to sustain the development process, and
rural livelihoods in particular, including through the
conservation and sustainable use of biodiversity; (ii)
protection and improved management of freshwater systems,
and coastal and marine resources; and (iii) prevention of
land degradation, including desertification. ADB envisages a
wide range of loan and technical support to encompass the
strengthening of national policy and institutional
frameworks to provide appropriate incentives for improved
natural resource management, including through
community-based initiatives, building the capacity of
relevant agencies and stakeholders at local level,
strengthening rural support services and access to markets
and appropriate technologies, including collecting data and
generating knowledge.4°

The policy further provides for the implementation and
monitoring matrix of the first medium-term action plan
directed at the five major objectives of the Environment
Policy. These are: (i) assisting borrowing countries to
invest in environmental protection and natural resource
management for poverty reduction; (ii) strengthening the
their capacities to mainstream environment in economic
growth and development planning; (iii) enhancing
international, regional, and sub-regional cooperation and
the transfer of finance and technology for maintaining
global and regional life support systems; (iv) building
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partnerships to tackle environment and natural resource
management challenges; and (v) enhancing the integration
of environmental considerations into ADB operations# The
project teams of ADB are responsible for environmental
assessment process, and the reports are reviewed by
specialists in regional departments. The quality assurance
of projects and programmes are undertaken by the teams,
with formal peer review of category A projects done with
the Environment Committee. Internal and external
environment networks facilitate cross-fertilization,
knowledge-sharing, and dissemination of lessons learned.*

In 2002, the ADB implemented new Guidelines for making
environmental assessment. They are: (i) institutionalizing
tools to integrate environmental concerns into country
programming, (ii) applying transparent procedures for
environmental categorization, and (iii) providing
mechanisms for addressing ADB’s lending activities in the
financial sector and other lending activities where project
or sub-project designs are uncertain.*3

Regarding compliance, accountability, and monitoring of
the policy, a Regional and Sustainable Development
Department has been created to: (i) develop and monitor
policies and guidelines for all thematic and sector areas,
(ii) act as ADB'’s centre for compliance oversight, and (iii)
support region-wide cooperation work and linkages with
regional institutions.** The Regional Departments are
responsible for complying with the policy. The ADB’s Chief
Compliance Officer, supported by the Environment and
Social Safeguard Division is responsible for monitoring
compliance with ADB’s safeguard policies, and advising
and assisting the operations units. The Chief advises the
ADB’s Management Department on safeguard policy issues
and reviews the status of compliance with projects in line
with the safeguard policy.4s The Environment Committee
monitors policy implementation across the Regional
Departments. Under the leadership of the Environment and
Social Safeguard Division, the Environment Committee
develops a system for monitoring implementation of the
Environment Policy and the medium-term action plan,
both ADB-wide and across the five geographic regions. The
system includes performance monitoring and reporting
across regions, countries, and sectors 4

The IFIs have made environmental assessments mandatory
for the approval of loans and investments in projects and
programmes they finance.# Often projects are classified
into different categories depending upon the levels of
impacts the projects shall make on the environment. The
projects are categorized as Category A, Category B and
Category C in the descending order of impact a project has
on the environment.4?

The conduct of public consultations during EIA and
disclosure of the reports are mandatory for the Category A
and B projects. Generally speaking, the Category A projects

have the most stringent requirements and need the highest
level of effort and resources while category B have less
stringent requirements. The consultations are to be carried
out as early as possible in the project cycle. Such
consultations are conducted with project-affected and other
local groups at least twice. The first consultation should be
done, prior to environmental screening, and the second,
after the draft EIA report is prepared.*? For Category A and
B projects, the draft EIA reports must be made available to
project-affected groups and local groups at a publicly
accessible place.s°

At bilateral level, the JBIC Guidelines for Confirmation of
Environmental and Social Considerations were adopted in
April 2002. Its main objective is to encourage project
proponents to implement appropriate environmental and
social safeguards in accordance with their guidelines and
policy standards by making clear their procedures, criteria
for decision-making and requirements which projects
subject to funding are to meet. It also covers social issues
such as involuntary resettlement and respect for the
human rights of indigenous peoples. The Guidelines state
that the project proponents are responsible for
environmental and social considerations for the project.
JBIC encourages project proponents seeking funding to
undertake appropriate environmental and social
considerations in accordance with the nature of the project.

However, the fundamental question, as in other cases
described above is ensuring compliance. The experiences
from Arun III, KGA and other projects suggest that there
can be no proper EIA and development of comprehensive
mitigation plans in the absence of complete and timely
information, in appropriate languages and formats.
Absence of meaningful public participation at the
appropriate time makes the compliance issue with the EIA
standards even worse. The EIA is not conducted
independently but in the interest of and by the project
proponents themselves. Further, they are conducted in the
absence of critical information and documents. In many
cases, such studies are done in consultation with known
project followers than independent stakeholders. The most
important aspect of the EIA, the development and
implementation of mitigation plans is the extent of public
participation applied during the study and accuracy. The
EIA prepared by using sophisticated formats and by experts
in an alien language results in a major disjuncture with
local reality. It has been observed even in Nepal that EIA,
particularly in developing countries, is not necessarily
done to question or criticise or cancel a project plan but to
defend them at any cost.

The EIA of hydropower projects in Nepal began in the late
1990s. The EIA of the proposed Arun III had been
undertaken but the World Bank’s Inspection Panel found
flaws with it (see Box 8). EIAs of KGA, Khimti, Bhotekoshi,
Chimlime and Middle Marshyangdi hydropower projects



were conducted. The EIA on the KGA was comprehensive
but it lacked effective implementation. Some of the
mitigation plans were violated even after the completion of
the project in 2002, e.g. fishery management, and
maintaining environmental flow downstream and
rehabilitation of Bote community, an indigenous fishing
community .* In Khimti and Bhotekoshi hydropower
projects, the EIA were not accessible to the public on the
grounds that they are immune from disclosure as private
sector projects. It shows glaring public policy
contradictions while complying with the EIA and
mitigation.

The IFIs, bilateral donors and investors have developed
some monitoring and complaint mechanisms within their
institutions for ensuring adequate compliance. But they
are centralised, bureaucratic and far removed from the
field reality. Their complaint offices are located in
Washington, Manila and Tokyo and not in country offices.
They could at least have some country-level field staff
assisting the affected people in bringing their complaints
in an effective and timely manner. In all of this there is
absence of institutional linkages with project-affected
persons and communities. At the same time, they do not
establish close communication in addressing
environmental complaints and provide remedies in a
timely manner. Mostly, they rely on EIA reports with no
compliance with existing national and international
environmental law and policy.

3.2.4 Compensation, Rehabilitation

and Resettlement

The fifth WCD recognises entitlements and benefit sharing for
those who are likely to be affected by the multiple activities of
dam projects, as a strategic priority. A risk assessment has to
be conducted based on the identification and inclusion of
possibly adversely affected stakeholders in joint negotiations
on mitigation, resettlement and development related decision-
making. Impact assessment should extend the downstream
region and catchments, where property, livelihoods and
resources are likely to be affected. The assessment should
include those affected by dam-related infrastructure such as

lig Box 8: EIA Claim in Arun Il

The EIA report should include "Systematic comparison of
the proposed investment designed, site, technology, and
operational alternatives in terms of their potential
environmental impacts, capital and recurrent costs,
suitability under local conditions; and institutional training
and monitoring requirements. For each of the alternatives,
the environmental costs and benefits should be quantified
to the extent possible and economic values should be
attached where feasible. The basis for selection of the
alternative proposed for the project designed must be
stated". An essential part of any environmental assessment
process is the investigation of alternatives to the project,
to discover whether these options are more viable from

canals, transmission lines and resettlement development. All
those recognised as adversely affected people must be able to
negotiate mutually agreed formal and legally enforceable
mitigation, resettlement and development. The project plan
preparation needs to take into account compensation for lost
assets through replacement, substitution, cash and allowances,
livelihood restoration and enhancement in the form of land-
for-land option, sustainable and non-agricultural employment
and other measures.

environmental and social standpoints. As stated above,
the Bank’s OD required an environmental analysis to the
proposed project. Unfortunately, in the case of Arun I,
the environmental issue at stake and the available
alternatives was not been integrated into decisions about
whether to proceed with project. During the 1991 EIA,
the team did not have the mandate to investigate
alternatives to the dam site or the road alignment (hill
route) at the time. The King Mahendra Trust for Nature
Conservation which undertook the Basin Wide Environ-
mental Impact Study stated "the road alignment and the
dam site were already decided, and the study team did
not have a mandate to change these decisions."” Later in
1992, an EIA for the Valley route was conducted for the
purpose of determining whether this route "might provide
time and cost savings in providing access to the Arun Il
hydropower site. Serving the needs of the population in
general area through which the road will pass is a
secondary consideration."” This EIA concluded that the
Valley route was preferable to the hill route even though
the EIA recognized that there would be irreversible
significant impacts to the valley. This EIA was also limited
to investigating alternatives to the road and not to the
Arun Il HEP and road itself, which were both considered
a fait accompli. In any case, ".... the need for the sitting
of the power project, and therefore the justification for
the road, is taken as given. The EIA of the Valley route
fails to take into consideration and compare from
environmental standpoint any alternative approach to
build this road. For example, applying environmentally-
friendly approach in building the roads in the Himalayan
foothills by employing simple and conservation-oriented
techniques and labour intensive methods have been
proved successful. The pace of the proposed construction
of the road and the approach adopted, thus, is a serious
environmental concern that the EIA ignored. After the EIA
process was completed and was into the project cycle,
the bank commissioned a study of alternative to the
project. This study known as "Plan B" was issued only
after a year of intense local and international pressure on
the bank to adequately investigate alternatives. The Plan
B was conducted from the standpoint of whether the Arun
Il is the "least cost” option for Nepal, without regard to
environmental and social cost of either Arun Il or the
alternatives.

Source: Arun Concerned Group, Request for Inspection to the
Inspection Panel, the World Bank, 24 October 1994, pp. 4-5.
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Nepal's experience with compensation and rehabilitation is
not encouraging. There is no specific law to deal exclusively
with dam-affected issues, particularly rehabilitation and
resettlement of those displaced. There are no legal provisions
for any compensation or resettlement in the post-project
period. It is only through other general rights-related
provisions that the issue of resettlement can be addressed.
For example, Article 17 of the Constitution provides for the
right to property, and compensation for any property taken
for public interest but it does not provide for any provision
for resettlement or rehabilitation. This Constitutional
guarantee of property rights, however, needs a separate
implementing law. The Land Acquisition Act, 2034 (1977)
makes a provision that the government can acquire private
land for public purpose. While acquiring land, the act makes
a provision that adequate compensation be provided to the
owner.> According to it, any loss incurred to crops, plants,
walls and other assets while acquiring the land must be
compensated.s The Compensation Fixation Committee
consisting of four members at the district level headed by
the Chief District Officer (CDO) implements the provision.*
There is no representation of affected persons or communities
in this Committee. As a result, the affected person cannot
secure their rights. The administrative decision-making
process is also political biased, and creates incentives for
corruption. Section 7(3) of the law makes provision for
complaint. Those dissatisfied with the compensation can
file complaints at the Office of the CDO within 15 days of the
information received by the claimant. Section 18(2) provides
that those not satisfied with the list published for the
compensation according to the Section 18(1) of the law can
file a complaint before the Home Ministry.

Similarly, the Electricity Act, 2049 BS (1992) makes a provision
for compensation when land is acquired for public use.5s
Any loss incurred during the survey, development, supply
and distribution must be compensated.® Although, it has
made important provisions for land acquisition, there are
some loopholes. The Act does not spell the procedures for
making compensation claim. Distinct examples are families
living under or near-by the electricity transmission lines,
those displaced or affected from any construction or
extensions as they are neglected or denied of compensation.
The experience of large number of families displaced by
Kulekhani-I project completed in 1981 and the Marshyangdi-
built in 1989 are lessons of poor compensation planning
regarding involuntary displacement.¥ In all these cases, no
standard framework and criteria were applied for making
resettlement plan but rather limited in cash compensation.
As a result, those losing land ended up spending the money
because they were never part of the monetized economy. In
the KGA, the affected people have protested and are still
making protest against arbitrary, inadequate and
disproportionate compensation being given not according
to the competitive market price. In the case of the Koshi
Barrage project built in the 1960s in Nepal, land owners are
struggling for the compensation of their land and losses.

It can be argued that the existing legal provisions are
complicated, discretionary and less friendly to the displaced
persons. The valuation of land and compensation are fixed by
government officials, the project proponents and local elites
without the representation of the affected persons or
communities. At the same time, the indirect loss of land and
access to other natural resources in the surrounding areas, are
not taken into consideration. Community properties such as
schools and health posts if located in public lands are not
included for compensation, e.g. a school in the KGA faced problem
after the public land where it was located was taken over.

The 1977 Act needs amendments. One amendment must ensure
that the compensation fixation committee is representative
and that the scope of compensation coverage is made
comprehensive by including public properties and ecology.
At the same time arrangements must be made for creating
compensation and mitigation funds and resettlement plans.
A multi-stakeholder monitoring mechanism needs to be put
in place to so that the displaced and seriously affected persons'
voices are heard. Other inadequate provisions require
updating, too. For example, notices in daily newspapers are
published so that land acquisition details are public. But
most of the dam-affected areas have no access to such
newspapers. At the same time those likely to be affected have
low literacy rate who cannot read or write let alone send
written complaints. Language is another limitation. The
notices are published in Nepali language but many ethnic-
language communities in Nepal still cannot read or write
Nepali. The new law needs to specify that individuals likely
to be affected must be informed directly without any regards
to time limitations in special circumstances, e.g. geographic
distance, isolation, low literacy rate and language.

The IFIs policy on involuntary resettlement provides that
all alternatives measures must be taken to minimize the
impact of resettlement and cash compensation should not be
the only means. These policies mention that previous living
standards of the likely affected persons must be maintained
if not improved. The building of a dam project should be an
opportunity for the people living in the area and not be the
cause of loss of any social and economic loss. The policies
provide that displaced persons and their communities, and
any host communities receiving them, are provided timely
and relevant information, consulted on resettlement options,
and offered opportunities to participate in planning,
implementing, and monitoring of resettlement tasks.

For effective implementation, the resettlement plan is made
mandatory in the projects financed by IFIs. The World Bank's
Resettlement Policy explicitly mentions the preference of land
to land compensation rather than cash, especially to those
whose livelihoods is based on land. In case of people with
without land, the opportunities for employment or self-
employment must be provided in addition to land compensation
orlost assets. Cash compensation can be preferable only when
the livelihoods are not land-based or the loss of all or part of



the land does not affect the livelihoods of the families
significantly. The policy states that the amount of cash
compensation should be sufficient to replace the lost land and
other assets at full replacement cost according to local markets.

Likewise, the ADB's Resettlement Policy requires Initial
Social Assessment for any development projects in order to
identify the people who may benefit or adversely affected. It
further requires time-bound actions and budgets for
resettlement plans. The Policy provides similar provisions
towards land to land compensation as in the case of the
World Bank. It states that monetary compensation for land
alone may not be adequate. Preference should be given for
the resettlement of people dislocated from agricultural
setting unto similar setting. Opportunities for employment
or self-employment must be provided to the displaced people
in case the land to land compensation cannot be provided.
The Policy further states that absence of formal legal title to
land among some affected groups should not be treated as an
obstacle to they receiving compensation.

In Nepal, projects funded by World Bank, ADB and JBIC have
failed to inform the affected people about such resettlement
provisions. They have also failed to act even when they know
that resettlement is the best option, and not cash compensation.
They largely rely on cash compensation, make decisions
unilaterally without the involvement or approval of the affected
people. They follow Land Acquisition Act 2034 BS (1977) which
does not provide for mandatory land to land compensation except
in case of the total land acquired and that the landowner is
willing to get land in exchange.® But the latter provision has
not been in practice due to the lack knowledge of the legal
provision and preference to cash settlement.

3.2.5 Rights and Interests of Indigenous,
Ethnic and Local People

The WCD advocates the identification of core stakeholders
and vulnerability or risk analysis in order to protect the
rights of indigenous and local people. It says that the
livelihoods, human rights, and property and resource rights
of these people must be safeguarded. Special attention should
be given to indigenous and tribal people, women and other
vulnerable groups as they may face greater risks from
development interventions. The WCD guidelines place focus
on the protection of the rights of the indigenous and tribal
people. Free, prior and informed consent through formal
and informal representative body is recommended to be
essential if any decision on project affects indigenous and
tribal people.

This provision of WCD is relevant in the case of Nepal which
is a multi-ethnic, multi-cultural, multi-lingual and multi-
religious country. There are 59 groups belonging to
indigenous/ethnic communities covering 37.2% of the total
population, including Newar.%® Most of the indigenous and
tribal people live in high hills, valleys and plains. Often

these communities have been victimized by construction of

Box 9: The Question of Involuntary
Resettlement: Land Acquisition,
Compensation and Rehabilitation in
Arun Il Case
One of the main objectives of the involuntary resettlement
policy of the World Bank is to provide people displaced by a
project with the means to improve, or at least restore,
their previous living standards, earning capacity and
production levels. This central objective was violated in
the case of the proposed Arun Ill hydropower project.
Under-valuation of Compensation: EIA states "for the
majority of households compensation with cash would not
enable them to recover from the loss of a significant
proportion of the family land holding, unless the money
were used to buy an equivalent of land in the vicinity.
However, the effect of Land Acquisition, Compensation and
Rehabilitation Plan (ACRP) has been to inflate land prices
far beyond the compensated value, thus making the
purchase of replacement land impossible for most Project
Affected Families (PAFs). The report also confirmed that
land was undervalued by the District Land Revenue Officer,
making it impossible for the displaced people to recover
their losses. The report further stated that "The filed
surveys for this report found that land values fixed by the
local Land Revenue Offices seriously underrate the
reported market value". This action also violates para. 14
of OD 4.30 which states "Valuation of lost assets should be
made at their replacement cost."
Opportunities to Share in Project Benefits: The benefit
of this project will be-electricity, which was not meant for
the Arun Valley. One section of EIA (6-11) mentioned that
the local people expected to receive power from this
project at affordable rates. The modification made in the
project which corresponded with this expectation was to
increase in the width of the transmission lines so that
sometime in the future the Valley can benefit from a future
electrification programme. The benefit of the particular
project-electricity would not be conferred to the people
directly affected by the project.
Employment to the Seriously Project Affected Families
(SPAFs): Noting that the displacement of project-affected
people would be permanent, earlier versions of the EIA
recommended that permanent employment be provided for
at least one member of those families likely to be severely
affected by the project. In later versions, this recommen-
dation was not carried through. Local people affected by
the project were to be given first priority for employment
in the construction of the access road. This opportunity,
however, was not permanent whereas adverse effects of
displacement would be permanent.
Land Based Resettlements: The Bank’s policy on involun-
tary resettlement states that replacement of resettlement
land (“"land for land strategies") is far superior to cash
compensation. In fact, experience has shown that most
people displaced by the Bank projects that received only
cash for their land did not regain their standard of living,

but instead have become impoverished. In addition, the EIA
>
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>
has shown that cash compensation is already failing in the

case of people displaced by the hill route in the Arun llI
project. The EIA has further stated that it is expected
that the Valley route PAFs will have less ability to be able to
deal with cash compensation because they are poorer
than the people along the hill route. Despite the over-
whelming evidence against cash compensation, it is still
the centrepiece of the government’s land acquisition
guidelines.The updated Land Acquisition, Compensation
and Rehabilitation Plan (ACRP) has attempted to cope with
this issue by requiring that the PAFs be given the option of
receiving land instead of cash. However, the burden of
identifying land has been put on the displaced people
themselves and they also must arrange for the government
to purchase it. Furthermore, those already displaced do
not have the option of receiving land. According to the
Sankhuwasabha Peoples' Awareness Group that raised
concerns about the project within the Arun Valley has
recently documented that people who received cash
compensation earlier has not been informed or asked
whether they would prefer land, not the cash. Government
has given on October 5, 1994, a 30-day public notice of
land acquisition under the Land Acquisition Act, 1979 in
Manakamana village. However, the notice does not say
anything about whether the families are eligible to ask for
land or land compensation since the law is basically limited
to cash compensation. The claimants fear that standards
of living of many valley residents will be decreased because
of cash compensation and loss of land.

Surveys: In violation of Section 11 of OD 4.30, there has
not been a socio-economic survey completed on the valley
route to determine whose land will be affected or to
determine the value of land.

Resettlement Planning: According to Bank policy,
resettlement should take place before appraisal. However,
no resettlement plan has been established for families who
will lose their houses due to power transmission lines.

Source: Arun Concerned Group, Request for Inspection to the
Inspection Panel, the World Bank, 24 October 1994, pp. 6-7.

dams and other infrastructure projects. In case of dam projects,
the fishing communities, particularly the Majhis, areseriously
affected and displaced from their livelihoods. Neither are they
provided with alternative income nor compensation or new
employment opportunities are provided. There is also no plan
for benefit sharing for them although they are the direct
beneficiaries of rivers. Representatives of the Majhi community
claim that the right of the community to river is same as that
of land tenancy rights. In recent years, the Majhi communities
have claimed mohiyani hak (right to access to river for
livelihoods and prosperity) on rivers.

The main problem with the issue of rights and interests of
indigenous-ethnic and local peoples vis-a-vis benefit-sharing
is the lack of legally binding provisions under both domestic

and international law. Therefore, there is a need to develop a
conceptual framework and legal provisions on the basis of
existing national and international principles and policies
with rights perspectives. At the international level, many
human rights and environmental instruments exist and
articulate such perspectives.

Chapter 26 of Agenda 21 recognises and strengthens the role
of the indigenous people and their communities in managing
natural resources and maintaining biodiversity as the
indigenous people bear holistic historical traditions since
time immemorial. Hence, national and international efforts
to implement environmentally sound and sustainable
development should recognize, accommodate, promote and
strengthen the role of indigenous people and their
communities.* The provision also underscores the active
participation of indigenous people and their communities
in the formulation of national policies, laws and programmes
relating to resource management and other development
within the rubric of sustainable development strategies.®*
Control over resources and participation in management of
those resources and importance of consultation of indigenous
people during formulation of national polices and
legislations is emphasised under Chapter 26.4, 26.6 and 26.8
of the Agenda.

Principle 1 of the Rio Declaration on Environment and
Development has recognised that human beings are at the
centre of concerns for sustainable development. They are
entitled to a healthy and productive life in harmony with
nature. States shall develop national law regarding
liability and compensation for the victims of pollution
and other environmental damage. States shall also
cooperate in an expeditious and more determined manner
to develop further international law regarding liability
and compensation for adverse effects of environmental
damage caused by activities within their jurisdiction or
control to areas beyond their jurisdiction.® This provision
is about undertaking the EIA for proposed activities that
are likely to have a significant adverse impact on the
environment which is stated under Principle 17 and are
subject to a decision of a competent national authority.
The Principle 22 has accepted the role of indigenous people
and local communities in environment management.®
Similarly, the Johannesburg Declaration on Sustainable
Development, 2002, has recognised the vital role of the
indigenous people in sustainable development.®

Principle 23 of the Durban Declaration and Programme of
Action has fully recognised the right of indigenous people
consistent with the principles of sovereignty and
territorial integrity of States. The declaration also
recognises the special relationship that indigenous people
have with the land as the basis for their spiritual,
physical and cultural existence and encourage States to
ensure that indigenous people are able to retain ownership
of their lands and of those natural resources to which
they are entitled under domestic law.%



Some of the instruments are hard-laws (legally binding)
and some are known as soft-laws (non-binding legally but
morally obligatory). The latest one is the 1986 UN
Declaration on the Right to Development® which stipulates
that the States need to create a perfect environment for the
participation in development; the enjoyment of economic,
social, cultural, and political development, and the
exercise of inalienable right to full sovereignty over all
natural wealth and resources by the peoples.” It mentions
that human being is the central subject of development
and should be an active participant and beneficiary of the
right to development.® States have the rights and duties to
formulate appropriate national development policies that
aim at constant improvement of the well-being of the
entire population and of all individuals, on the basis of
their active, free and meaningful participation in
development and in the fair distribution of the benefits
resulting therefrom.® To materialise this, States should
undertake, at the national level, all necessary measures
for the implementation of the right to development and
shall ensure, inter alia, equality of opportunity for all in
their access to basic resources, education, health services,
food, housing, employment and the fair distribution of
income. Effective measures should be undertaken to
ensure that women have an active role in the development
process. Appropriate economic and social reforms should
be carried out with a view to eradicating all social
injustices’®

The UN Resolution on Permanent Sovereignty over Natural
Resources” stipulates that people and nations have the
permanent sovereignty over the natural wealth and
resources./? Nationalization, expropriation or requisition
of these resources can be done for public use, security or
the national interests. If done so, the owners shall be paid
appropriate compensation in accordance with the national
and international laws. In case disputes are not settled,
arbitration or international adjudication is to be sought.”s
Similarly, the Convention No. 169 concerning Indigenous
and Tribal Peoples in Independent Countries of the
International Labour Organisation (ILO) defines tribal
people as peoples in independent countries whose social,
cultural and economic conditions distinguish them from
other sections of the national community, and whose
status is regulated wholly or partially by their own
customs or traditions or by special laws or regulations .’
It further states that the government should take
appropriate special measures with their consent to protect
the rights, guarantee respect of their integrity and to
safeguard the persons, institutions, property labour,
culture and environment of indigenous people.”

In addition, they should have the right to decide their own
priorities for the process of development and participate freely
in the formulation, implementation and evaluation of plans
and programmes for national and regional development which
may affect them directly. Realizing dependency of these people
on the natural resources, especially land, their rights to
participate in the use, management and conservation of these

resources must be safeguarded. Furthermore, the government
must recognize and take special measures to safeguard the
right of these people.

According to the above framework, the indigenous people
must be protected from displacement from the land they
occupy. In case of exception, relocation shall take place
with their free and informed consent. In case consent
cannot be obtained, relocation shall take place according to
national laws and regulations with effective representation
of the peoples concerned and those peoples— have the right
to return to their traditional lands as soon as the grounds
for relocation cease to exist. In case of relocation, land of
similar quantity and quality must be provided. Any loss or
injury is also to be compensated fully.” Similar provisions
are made in the Draft Declaration on the Human Rights of
Indigenous People.”

At the domestic level, Nepal has no specific law that deals
with the rights of the indigenous peoples on the question of
proper utilisation of natural resources and any other
development activities. The only relevant provisions that
can be located and interpreted in this context are the
Directive Principles and Policies of the State in the 1990
Constitution although they are not enforceable by any
courts. These provisions recognise the need of wider
participation, equitable distribution of social and economic
gain. It also provides for the prevention of economic
exploitation and giving priority to national enterprises for
a healthy social life. It further has a provision for the
elimination of all types of economic and social inequalities
and the establishment of harmony amongst the various
castes, tribes, religions, languages, races and communities
by respecting their cultural diversity.®

The above-mentioned set of international principles and
frameworks create some binding and some non-binding
but moral obligations upon Nepal for compliance
although existing domestic laws do not provide for such
rights and interests-based approach to dams and
development activities in relation to indigenous and
ethnic populations. It would have been a different case if
Nepal had become a State Party to the ILO Convention No.
169 concerning the indigenous and tribal people. The
Convention is so far the only international instrument
having binding implications on the States for the
protection of the rights of indigenous people.

On the part of the IFIs, the World Bank's Operational
Policies on Indigenous People has recognised an
inextricable linkage of these people to the natural resources
and especially land. It has also recognised the customary
rights of these people, both individual and collective, to
lands or territories that they traditionally own.® They assert
that the physical relocation of these peoples from their land
may have significant adverse impacts on their identity,
culture and customary livelihoods. Therefore, it
recommends avoiding relocation by exploring all
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alternative project designs, and to carry out any activities
without free, prior and informed consultations®

Similarly, the ADB has defined indigenous people as those
who have distinct and separate cultural and social
identities; social, economic, cultural and political
institutions; distinct language and residing in a
particular ancestral territory with collective and intimate

decision-making often limits their capacity to defend their
interests in and rights to development. So wherever the
projects funded by IFIs identifies an impact on indigenous
peoples during the Initial Social Assessment or
Environmental Screening,* proactive measures should be
taken to protect their rights and concerns after taking
informed consent from them. According to ADB's Policy on
Indigenous Peoples, Indigenous People Development Plan

attachment with the natural resources in the territories.® has been mandatory for the development project that

ADB's policies have recognized the indigenous people as affects indigenous peoples adversely and significantly.

one of the most disadvantageous groups in the Specific measures and approaches must be taken to

development process and in benefit sharing. The lack of mitigate the negative effects on the indigenous people,

. . o . . . H 3 H 8
economic, social, political and legal representations in wherever appropriate the projects are to be redesigned.*
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Laws and policies alone do not produce expected results and
outcomes unless they are supplemented with effective
implementing institutions and mechanisms. One main
criticism of international law is the lack of adequate
monitoring and enforcement mechanisms unlike the
provisions of police force and court systems under national
legal systems. It is not always the case of the absence of
enforcement provisions. These human rights mechanisms
and treaty-monitoring bodies receive complaints, hear
grievances and offer remedies in forms of non-binding
resolutions, comments and recommendations. They can
also create pressure for sanctions and the use of force under
the UN Charter and through the General Assembly and the
Security Council. But one fundamental question is the
political will of the States to cooperate and to act. The
provision of the UN International Court of Justice is a
separate case as no individuals or private entities can bring
cases before it. It is accessible only to the States. This
section discusses various available institutional
mechanisms and remedies under domestic and
international legal and policy systems. The section also
touches upon provisions that the affected persons or
victims of dam projects could use to ensure compliance
with laws, policies and promises in securing their rights
and interests.

4.1 Domestic Level

4.1.1 Administrative Mechanisms

The administrative mechanisms are established under the
executive authority of the State. Such mechanisms are
intended to implement all laws enacted by the Parliament,
policies and regulations made by the government and
international obligations created subsequent to the
ratification or accession to international treaties and
agreements. There are various ministries, departments and
agencies whose powers and functions are directly or
indirectly related with dams. Generally and in terms of
issues and sectors in connection with compliance, all
public authorities have the duty to provide information to
citizens which are of public interests.

For example, all information-related issues related to dam
building fall within the jurisdiction of concerned public
agencies. Sometimes, the private sector may also be involved
depending on its involvement in the dam building. Water
resources-related issues are handled by the Ministry of Water
Resources and its departments. The issue of public hearing,
public participation and the EIA, including mitigation plans,
fall within the jurisdiction of the Ministry of Environment,
Science and Technology. In the same vein, questions related
to land acquisition and compensation are defined within the
authority of the Home Ministry. This institutional landscape
creates its own challenges in relation to implementation,
coordination and compliance. The following section
discusses the role and functions of these various ministries
and departments/agencies in ensuring compliance on the
above-mentioned subject matters.

Ministry of Water Resources

and Related Agencies

The Ministry for Water Resources holds the primary
jurisdiction over water resources and hydropower. It is
divided into policy, operational, implementation and
regulation units. The main agencies are the Department of
Irrigation, Department of Electricity Development,
Department of Water Induced Disaster Management and
Nepal Electricity Authority . DoED is responsible for
licensing, and survey and development of hydropower
projects on a competitive basis. Besides, the Water and
Energy Commission Secretariat , headed by the Minister for
Water Resources, formulates periodic plans and makes
recommendations for suitable hydropower development.

Relating to water resources and dams, the main
institutions are the Ministry of Water Resources, the DoED
and the NEA which have the primary responsibility of
planning, implementation, monitoring and maintenance of
water and energy-related projects. As NEA is the main
implementing agency of electricity-related projects, it has
the duty of coordinating with all other relevant
institutions to address project-related all social and
environmental issues, claims and grievances, e.g.
coordinating with District Administration Offices for land
acquisition and settle compensation. The interested,
concerned and affected persons or families can approach
the related ministries, departments or agencies and project
offices for information.

Ministry of Environment, Science and Technology
In the case of EIA and mitigation plans, the Ministry of
Environment, Science and Technology is the main agency
to ensure compliance with the provisions of the EPA and the
EPR. It also formulates necessary plans and policies for the
protection of environment, including the adoption and
updating of EIA guidelines. The Ministry serves as the focal
point for environmental protection in all infrastructure
projects. It examines and approves the EIA reports before the
project implementation. Furthermore, it has an obligation to
ensure the domestic implementation of international
environmental treaties and agreements and act as a national
agency to develop plans and strategies as necessary. It has a
leading role to coordinate with other ministries with regard
to the compliance with such treaty obligations.

The EPA permits the ministry to appoint Environment

Inspector for the following functions in accordance with

EIA and IEE reports.

»  To inspect the mitigation, avoidance or control
pollution as per the laws and regulations;

»  To inspect activities whether they are being conducted
according to the laws and regulations or not;

»  To examine as to whether or not the activities are in
accordance with the terms prescribed while granting
approval to implement a project proposal; and



»  In the course of inspection as mentioned above the
Environmental Inspector may, by giving a prior notice
to the concerned person, organisation or proponent,
inspect, examine or investigate any house, land,
building, factory, industry, vehicle, industrial device,
tools, machinery, animal, object, records.

In case the concerned person or organisation does not
allow inspection or inhibits on the works while doing
inspection, the Inspector may impose a fine of up to five
thousand rupees on such persons or organisations.

Ministry of Home Affairs

Home Ministry is responsible to ensure compliance with
all land acquisition and compensation related matters.
This function is conducted through CDO offices in the
country's 75 districts. It has the responsibility from
maintaining law and order to deal with all welfare and
compensation issues. The CDO offices function not only as
administrative but also as semi or quasi-judicial bodies
with overwhelming jurisdictions and responsibilities. As a
result, they also exercise wide range of administrative and
semi-judicial discretions — sometime good in favour of
victims, and sometime unfair due to political
consideration, undue influence and/or corruption.

With regard to the case of dam projects, the direct
relationship of the DAOs, under the Land Acquisition Act,
2034 BS (1977), is the acquisition of land, fixation of
compensation amount and its payment. The CDO has the
authority to receive complaints or applications, and
summon the concerned individuals or institutions for
records, statements, proof or documents or any other
necessary statements as needed before making decisions
relating to compensation. Although the amount determined
by the CDO must be reasonable,? the criteria of such
reasonableness are still vague thus discretionary. The CDO
sets a time-limit of 15 days for the claimant to provide and
furnish necessary documents and proof of claim/
ownership for which compensation is to be granted, and a
reasonable time for the compensation of claims relating to
collaterals such as crops, livestock and trees. The CDO can
also deliver notices personally and inform the time-limit
for the collection of compensation or make claims if s/he is
not satisfied with the land acquisition and compensation
schemes.

As for the procedures, if a landowner does not want his
land or property to be acquired, s/he can file an application
with reasons to the Home Ministry through the CDO offices
within seven days from the date of notice. A tenant (mohi)
is also eligible to file such an application. All final
decisions on the applications are to be made within 15
days. These decisions stand as equal to the decisions by the
District Courts. In case the decisions are not acceptable to
the landowner and/or tenant, they can lodge an appeal
before the Appellate Courts.

The EPA also provides for compensation provisions from
concerned persons, institutions or project proponents in
case of damages caused by pollutions and related activities.
The CDO office is the authority to receive complaints and
provide reasonable compensation.s Similarly, the EPR
provides that the affected persons or organisations can file
applications mentioning all aspects of loss they have
incurred.® Once an application is filed, the CDO has a duty
to evaluate and fix the actual loss if necessary in
consultation with other concerned district offices or the
inspectors if they are appointed. The matter can also be
forwarded to other concerned agencies within 30 days in
case the CDO is unable to make decisions without their
advice. Decisions must be made within 15 days from the
date of advice received. In case the CDO is able to make
decisions then it must be done so within 6o days from the
date of application.

Ministry of Local Development

and Related Public Authorities

The Ministry of Local Development (MoLD) is empowered
with authority to develop necessary procedures and
mechanisms for distribution of benefit-sharing. It has
already begun the work in consultation with ADDNC, VDCs,
Municipalities and DDCs/

It has been observed that the absence of local government
bodies have severe negative impacts on local development
activities and their monitoring. It would be most
important to make some provisions in the future through
amendment in existing laws by providing alternative
mechanisms to ensure compliance with benefit-sharing
and their proper utilisation. Provision must be made to
directly involve the beneficiaries, the local people, the
representatives of political parties and community groups
in a multi-stakeholders process. Similarly, the MLD should
also develop procedures and mechanisms to ensure
compliance in benefit-sharing.

Department of Electricity Development

The Department of Electricity Development (DoED) is
mandated to develop and promote electricity sector by
improving financial effectiveness. Created under the
Electricity Act, 1992, it was previously known as the
Electricity Development Centre and renamed DoED in 1999.
It is responsible for assisting the MoWR in implementation
of overall government policies related to power/electricity.
Its major functions are to ensure transparency of
regulatory framework, accommodate, promote and
facilitate private sector's participation in power sector by
providing "One Window" service and permit license to
power projects.

The DoED also promotes and develops multipurpose projects
and power projects of bi-national and/or multinational
nature. Its other functions include the development of sub-
sectoral guidelines and codes of practice for construction
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work, quality control of power generation, transmission
and distribution facilities. It provides advisory assistance
to the MoWR in reforming existing policies, rules and
regulations for efficient and effective development of power
projects.®

Nepal Electricity Authority

Most of the problems relating to the above issues
mentioned fall within its jurisdiction and activities.
Following the debate in Arun III and Kali Gandaki 'A", the
NEA has established a Public Relation and Grievance
Management Department in February 22, 2005. Mandated to
address public grievances in a timely manner the
Department does not have any decision-making role. It only
acts as a mediator for complaints and grievances? The NEA
has a separate Monitoring Department to collect and
evaluate monthly, quarterly and annual progress reports of
its projects. It monitors other departments and district or
local-level nodal offices.

To hear grievances of the affected local people, the NEA
conducts public hearings depending on the nature, size and
impacts of dam projects or reservoirs. The notice of the
meeting is published in Gorkhapatra Daily before 15 days of
the said public hearing. The field staffs also inform local
people before 2/3 days of the hearing. Formal invitation
letters are sent to the concerned local groups. In the
invitations, the date, time and place are mentioned but no
other details are provided. Some information about the
project is distributed during the hearing. Some illustrative
descriptions on technical, social and environmental aspects
are described by the staffs at the beginning of the meeting
followed by open discussions. The public meeting is an open
event where all the invited participants are treated equally.
The concerns of local peoples, and problems and remedies
offered are documented but no there is no guarantee that
they will be incorporated in project documents.

For ensuring compliance, NEA forms some temporary team
consisting of environmentalists and sociologists for
monitoring depending on the nature and scale of the
project. If necessary the team undertakes assessment of
post-project impacts. It was the case in the KGA where a
team from the ADB Headquarters visited the area and made
critical comments to the NEA for failing in compliance
with various social and environmental mitigation plans
and make recommendations for appropriate actions™ The
NEA has an Environment Department to look after the
compliance with EIA and mitigation plans but it has no
power to take point actions for violations. The Ministry of
Water Resources, and the Ministry of Environment, Science
and Technology can legally take actions but no such action
has been taken so far. As a procedure, the Environment
Department of NEA submits reports to the project chief who
then forwards it to the consultant, who in turn forwards it
to the contractor for remedial actions. Such action is

largely left to the discretion of the contractor. But the NEA
Managing Director can always act to ensure compliance
with contractual provisions and even cancel such contracts
if they are not complied with. There is also a grievance-
handling unit at project levels. The victims can submit
complaints for remedies. The result of this provision has
provided temporary employment for some during the
project construction period.

Local Government Bodies

The Local Self-Governance Act, 2055 BS (1999) has pursued

six principles and policies for the development of local self-

governance system to promote decentralization of these
bodies. They are:

(a) Devolution of powers, responsibilities, and means and
resources as are required to make the Local Bodies
capable and efficient;

(b) Building and development of institutional mechanism
and functional structure in Local Bodies capable of
considering for local people and bearing
responsibilities;

(c) Devolution of powers to collect and mobilize such
means and resources as are required to discharge the
functions, duties, responsibility and accountability
conferred to the Local Bodies;

(d) Having the Local Bodies oriented towards establishing
the civil society based on democratic process,
transparent practice, public accountability, and
people's participation, in carrying out the functions
devolved on them;

(e) For the purpose of developing local leadership,
arrangement of effective mechanism to make the Local
Body accountable to the people in its own areas; and

(f) Encouraging the private sector to participate in local
self-governance in the task of providing basic services
for sustainable development.

Section 28 and section 93 state the functions, duties and
powers of the VDCs and the ward committees respectively.
The VDCs have a public duty to prepare drinking water
projects in the area and implement, operate and maintain.”
They also have a duty to prepare projects of irrigation,
dams, canals, water channel etc. and arrange their
implementations, including the distribution of electricity.
The other duties include the preparation of criteria for
houses, buildings, roads and other physical infrastructures
etc. to be constructed within the VDCs, and approve them as
prescribed. The subsection 'h' of the section 28 has
enshrined functions relating to forest and environment.
They also have to prepare programmes in respect of forests,
vegetation, biological diversity and soil conservation and
environment protection, including the security of its
property. Likewise, the Ward Committees of municipality
are responsible to preserve water, barren land and plant
trees in the barren land and hills, steeps and in conserving
the environment within the Ward.



The functions, duties and powers of the DDCs are defined
under section 189. The functions of DDC include the
development of rural drinking water, housing schemes and
prepare plans on forests, vegetation, biological diversity,
soil conservation, irrigation and environment etc. Relating
to hydropower, they have the duty to formulate, implement,
operate, distribute, maintain and repair mini and micro
hydropower projects® The VDC has judicial power to hear
and settle cases on border/boundary land, public land,
canals, dams, ditches, or allocation of water.” The VDC has
right also to form arbitration committees to hear and settle
the cases filed in the VDC.® Similarly section 36, 37, 38, 39,
40, 41, 42 has made provision on exercise of jurisdiction,
process of decision making, crossing off the case list,
procedures on the cases, right to appeal, enforcement of
decision and transfer of cases respectively.

Other Public Bodies dealing with Compliance
Depending on the nature of cases of violations of existing
rules and rights, the complaints could also be made at
other public bodies. For examples, the issue related to
controversy over lands can be brought before the Land
Revenue Office. Similarly, if the non-compliance with any
existing and international legal and human rights
provisions are violated during dam planning, construction
and maintenance, they could also be brought in for
investigation before the National Human Rights
Commission (NHRC), established in 2053 BS. The NHRC has
a duty to receive complaints from any persons against the
violation of some rights and suggest remedies. The NHRC
can recommend for remedies to the concerned government
officials and/agencies for compliance such as the payment
of compensation for the loss. Although the NHRC has no
power to file cases on behalf of the victims like the
Commission on the Investigation of the Abuse of Authority,
it has the power to put pressure on the concerned
government officials or agencies. However, the NHRC is not
authorised to investigate the violations of economic, social
and cultural rights but only those of civil and political
rights. The right to information and compensation falls
under the civil rights. In any case, the NHRC, within the
scope of individual rights, can investigate non-compliance
issues for the purpose of redressing violations caused by
dams or any development projects.

If the above problems are associated with the Dalit
communities, they can be investigated separately by the
National Dalit Commission established in March 8, 2002.
Similarly, women's rights-related issues could be brought
before the National Women Commission established in
March 8, 2002. However, the functions, the jurisdictions
and remedial procedures are not clearly defined in both
commissions. They were created by Cabinet decisions and
not by the Parliament. Nepal's new parliament needs to
enact separate legislations once it comes into existence.

4.1.2 Judicial Mechanisms

Judicial mechanisms are the most authoritative means of
seeking appropriate remedies on all matters of violations,
including dams and development projects. The judicial
mechanisms are more specific, time-bound that their
decisions are binding on government agencies as well as
the public who are treated as equal before the law. The
judicial mechanisms are considered more impartial and
independent from the government and from any financial
or political influence. To approach to the courts, the cases
must be brought in accordance with the existing laws and
regulations or under the public interest litigation.

According to the Judicial Administration Act, 2048 BS

(1991), the District Courts have jurisdiction over all cases as
the first tier of the judiciary, except provided for by law. The
Appellate Courts can appeal on decisions and judgements by
all District and Special Courts as well as bodies like the CDO
and concerned ministries and departments. It means the
cases relating to all decisions made on land acquisition
and compensation can be heard by the Appellate Courts. But
the Appellate Courts can also hear cases directly as
prescribed by law as in the case of the Civil Rights Act, 2012
(1955). This law is a supplementary legislation in
guaranteeing various civil rights, including the right to
property and compensation for any loss or damage.”

The Supreme Court is the highest court of law. All decisions
made by the Supreme Court become final and they have to
be enforced as equal to the law. It has two kinds of
jurisdictions — ordinary and extraordinary. Under the
ordinary jurisdiction, appeals are heard on cases decided by
all the lower courts. Under extraordinary jurisdiction, the
Supreme Court can receive direct writ petitions in case of
violations of fundamental rights. It can even declare the
existing laws and regulations unconstitutional and void if
they are found against the Constitution through judicial
reviews. For the purpose of this study, the right to equality
as well as freedoms of speech, expression, assembly,
association, profession, publication, information, property,
privacy etc., are directly related to dams and development
issues. The violations of these rights can be challenged at
the Supreme Court according to article 23 of the
Constitution. In case of the lack of clear provisions and
remedies in other laws or in case of constitutional
disputes, cases can also be filed under the most popular
public interest litigation and seek constitutional remedies
under Article 88(2). In the past 15 years, the Supreme Court
has decided many landmark cases under the public interest
litigation from the Godavari Marble® to Arun III® cases.
The Supreme Court has all the power to issue any orders as
for remedies as it finds appropriate.

The above provisions relating to administrative and
judicial remedies show that they can be used effectively in
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seeking remedies for the violations of rights and interests
of different kinds by dams and any other development
projects. But some of the problems for their effectiveness
are: a) lack of knowledge about the procedures and
remedies among the general public, and in victims in
particular; b) lack of inter-agency coordination; c) the high
cost of complaints/litigation and delays; d) overlapping in
duties and jurisdictions; and e) poor enforcement of
decisions and judgements.

4.2 International Level

4.2.1 International Law and

Ensuring Compliance

In addition to domestic arrangements, Nepal is also bound
with international instruments and mechanisms towards
ensuring compliance in dam projects. In fact, as a result of
economic and trade globalisation, domestic legal systems
are becoming weaker compared with the powerful
international legal regimes. The most important amongst
them is the international law developed under the auspices
of the multi-lateral international institutions, particularly,
the United Nations and its specialised agencies such as the
International Labour Organisation and the United Nations
Educational, Scientific and Cultural Organisation.

These international legal instruments ranging from
human rights, environment and development are
categorised as those having binding, and non-binding
effects. The conventions and covenants, also known as hard
laws in forms of treaties and agreements, are regarded as
the legally binding instruments upon their ratification by
the States. The declarations, resolutions and programmes
of actions are considered only as morally binding
framework as the soft laws. Whereas, although it is only a
declaration, the Universal Declaration of Human Rights is
regarded as a legally binding document through its wider
acceptance for six decades, in accordance with the
principles of customary international law.

Particularly upon the ratification of these treaties and
agreements, the States Parties become internationally
obligated to undertake necessary legislative, executive,
judicial and other necessary measures as earliest within
their maximum capacity. These measures also include
education, training, dissemination, allocation of resources,
ensuring benefit sharing, etc. as part of compliance with
the international obligations. In this connection, the UN
bodies are known for being more pro-human rights in all
development projects by including all civil, political,
economic, social, cultural, environment, development, and
peace unlike the pro-corporate international agencies such
as the World Bank and World Trade Organisation (WTO).

The second source of international law is the multilateral
agreements, understandings as well as policies and
guidelines developed by various other regional and
international inter-governmental organisations. They

range from the IFIs to the WTO and the European Union
(EU) and other regional bodies in the Asia-Pacific, the
Africa and the Americas. These frameworks are enforced
upon the States and governments, although not binding in
all cases, through contacts and lending conditionalities.
Except the WTO which is focused only on free trade, these
policies and procedures of the IFIs and other bodies cover
the issues and rights relating to environment, information
disclosure, gender, fisheries, water resources, indigenous
peoples, forestry, involuntary resettlement, energy and
other development areas. These entire rubrics come into
relevance in the case of dams where policies and procedures
are set as mandatory guidelines for projects financed by
them. Compared to human rights approach to dams and
development, these secondary source of international law
instruments of economic, financial and trade largely
promote free-market and free-trade policies, and they are
found more unfriendly towards the vulnerable sections of
the society and environment.

Most importantly and at least in principle, Nepal has fully
integrated into the international legal regime in place of
domestic ones. The enactment of the Nepal Treaty Act, 2047
BS (1990) is a clear example of such a political will by
declaring the supremacy of international law over domestic
law as described under article 9. It means that the affected
persons, groups and citizens can demand for ensuring
compliance in dam projects more in accordance with the
international legal instruments and policy frameworks.
When approaching to domestic courts and mechanisms,
they can demand for remedies not only under domestic but
also international law which Nepal has recognised and
accepted. And, in case of insufficient or unsatisfactory
remedies from domestic mechanisms, they can always
approach to the UN human rights and environmental
bodies, the IFIs and other bilateral agencies such as JBIC
can also be approached with information and complaints
seeking compliance and justice for victims of dams.

One significant achievement of the 1990 political change is
the ratification of all major international human rights
instruments by the Interim Government of Krishna Prasad
Bhattarai. The objectives and spirits of these documents are
clearly reflected in the WCD report as well®. They include
the International Covenant on Economic, Social and
Cultural Rights, 1966 (ICESCR), the ICCPR, 1966, the
International Convention on the Elimination of All Forms
of Racial Discrimination, 1965 (CERD), the Convention on
the Elimination of All Forms of Discrimination against
Women, 1979 (CEDAW), and the Convention on the Rights of
the Child, 1989 (CRC), and the ILO Convention No. 169 on
Indigenous and Tribal Peoples.

In brief, the common Articles 1 and 3 of the ICESCR and the
ICCPR provide for the right to self-determination. The ICCPR
guarantees all fundamental rights to information
disclosure, freedom of speech and expression, assembly and



publication that are essential for an effective and
meaningful public participation. If implemented
effectively, these freedoms also make the EIA and
mitigation plan process as well as the right to property in
relation to land acquisition and compensation more
complete and comprehensive. Similarly, the ICESCR, under
article 11, further recognises the right of each persons and
families that includes the right to adequate and nutritious
food, clothing and housing and primary health care to
improve living conditions. Likewise, the CERD, the CEDAW
and the CRC also provide for the equal and equitable
sharing of public resources as relevant and appropriate.

The large varieties of international law and policies have
become more and more influential and mandatory either
through their ratification by the States or by compulsions
created by the forces of globalisation in re-shaping existing
national legal and governance systems. Depending on the
source and nature of these laws and policies, the Member
States or the loan/grant recipient countries face global
criticisms, suspension of economic relations and even
sanctions in case of violations of non-compliance with
international obligations or lending conditionalities.
Harmonisation of international law framework with
domestic laws, policies and actions has become a
compulsion for a country like Nepal. As result, it is time to
discuss these frameworks so that the compliance
provisions in relation to the construction of good,
accountable and sustainable dams could be planned from
the beginning and continued throughout the project-cycle.

Today, many of our domestic laws and policies are
directly influenced by international law. They range
from the laws created under the United Nations to other
specialised agencies and international financial and
trade institutions. They create domestic obligations for
their effective implementation upon the signing of loan
or cooperation agreements and the ratification of
treaties and agreements. The following chapter provides
some provisions and institutions relevant to this study:

4.2.2 International Financial Institutions
The World Bank

In 1993 the World Bank created mechanism of Inspection
panel which is mandated 'to monitor, evaluate and sue
against it' within its own institutional framework. The
procedures of the Panel are given in Box 10.

Based on the Panel's findings and the Bank Management's
recommendations, the Board then takes the final decision
on what should be done. In the complaints field, the
decisions of the Panel are found mixed. Arun III was the
first test-case ever-filed in which it made the findings
mainly on social and environmental compliance. Based on
the findings of the Panel the Bank cancelled the project on
August 2, 1995.*

Box 10: Operational Procedures of
Inspection Panel of the World Bank
When the Panel receives a "Request for Inspection” about a
Bank-financed project from affected people in a project
area, the following steps are taken:
> The Panel sends the request to Bank Management who
prepare a response to the allegations and submit it to
the Panel.
> The Panel makes a preliminary review of the request,
conducts an independent assessment of the merits of
the Bank Management response to it, and recommends
to the Bank Board whether or not the request should
be investigated.
> |f the Board approves a Panel recommendation to
investigate, the Panel then proceeds with the
investigation.
> When the Panel finishes an investigation, it sends its
findings to the Board as well as to Bank Management.
> The Bank Management then has six weeks to submit
its recommendations to the Board on what, if any,
actions the Bank should take in response to the Panel's
findings.

Source: http://wbln0018.worldbank.org/ipn/ipnweb.ns

Asian Development Bank

In 2003, the ADB has formulated a new Accountability
Mechanisms to replace the previous Inspection Function.
The mechanism is divided into two levels: Consultation
Phase and Compliance Phase. The details of the
mechanisms are shown in the flow chart below.>

From Nepal, the issues of non-compliance with ADB's
policies relating to information, public participation, EIA,
forestry, indigenous peoples, and compensation and
resettlement were first filed by the local people of Melamchi
Valley in relation to the Melamchi Water Supply Project
(MWSP). It was the second case to reach the Office of
Special Project Facilitator and the Compliance Review
Panel. This complaint made some progress as regards to
access to project document and information, and speedy
payment of pending compensation.

Japan Bank for International Cooperation
The JBIC has developed a policy to make project proponents
responsible the on environmental and social
considerations. For this, it has adopted Guidelines for
Confirmation of Environmental and Social Consideration
in April 2002 which are to be followed in all projects
financed or co-financed by it.? On the side of the JBIC, it
first conducts screening and environmental reviews of
projects before making decisions for funding. The first step
is the screening of projects according to their classification
which is done on the basis of potential of the project; the
substance, degree and uncertainty of its potential
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environmental impacts as well as the environmental and

social context of the proposed project site and surrounding

areas. The second step is the environmental review

according to the procedures specified for each category of

the project.

The third step is the confirmation by the JBIC with the
project proponents about its environmental and social

impacts, compliance plan and monitoring. For the task of

the monitoring, the borrowers and related parties have to

provide necessary information to JBIC on the basis of

which it conducts its own investigation when necessary. If

the third parties point out in concrete terms that

environmental and social considerations are not being

fully undertaken, JBIC forwards such claims to the

borrowers and, if necessary, encourages them to request the

project proponents to take appropriate actions. Based on

project proponents’ response to the claim, JBIC confirms
whether to carry out the investigation of the specific claim,
the examination of countermeasures and their
incorporation into the project plans through transparent
and accountable processes.

JBIC may request the cooperation of the borrowers and
related parties in conducting its own investigations to
confirm the state of undertaking of environmental and
social considerations. If JBIC finds that there is a need for
improvement in the situation with respect to environmental
and social considerations, it may ask the project proponent,
through the borrower, to take appropriate action in
accordance with the loan agreement. If the response of the
project proponent is inappropriate, JBIC may consider taking
its own actions in accordance with the agreement, including
the suspension of the disbursement. The JBIC also accepts
objections regarding non-compliance but there is no
provision of any institutional mechanism to take any action
against non-compliance.

4.2.3 United Nations Human Rights Bodies
There are various international mechanisms available
under the UN system of human rights an environment
depending on the nature of violations of affected persons'
or communities' rights and interests. These mechanisms
are classified as general/administrative and the treaty-
monitoring bodies. As a UN Member, the citizens of Nepal
have access to all the general human rights mechanisms,
and as a State Party to various international human
rights instruments, they also have access to the treaty-
monitoring bodies having all their offices at the UN
Office in Geneva.* Depending on the functions and the
nature of complaints that could be made are described
briefly as below: *

UN High Commissioner for Human Rights

The United Nations has established an Office of the High

Commissioner for Human Rights to look after all human

rights issues and problems worldwide. The mandate of the

High Commissioner is to:

a. Work for the promotion and protection of all human
rights for all, support relevant human rights bodies
and institutions, provide advisory services and
technical assistance at the request of the State
concerned and coordinate education and public
information programmes in the field of human rights;

b. Enhance international cooperation for the protection
and promotion of human rights;

c.  Respond to situations challenging human rights
around the world. This includes playing an active role
in removing current obstacles for the full realisation
of human rights, prevent the continuation of human
rights violations, and engage in dialogue with
governments for the improvement of and respect to
human rights.



The High Commissioner works for the prevention of
violations of human rights and help in removing obstacles
and challenges. It also establishes offices in countries with
severe human rights situations and work with the
governments and non-governmental organisations. There
is also one country office in Nepal since 2005 to monitor
the human rights situations in the country. It has a
mandate to receive information from any sources
regarding human rights violations, monitor the human
rights situations, prepare reports for the UN human rights
bodies, assist governments in their human rights
programmes and engage with civil society in promotional
activities.?

UN Commission and

sub-Commission on Human Rights

The UN Commission on Human Rights (CHR), to be replaced
by the Human Rights Council from June 2006, is the main
human rights in making human rights laws and policies.
It is also the highest body in discussing and monitoring
human rights situations around the world. It has a
mandate to examine, monitor and report the human rights
situation in specific countries or territories. The CHR has
also established various working groups and special
rapporteurs in many areas of human right and their
violations. These groups and rapporterus also cover the
problems of internally displaced persons, indigenous
peoples and minorities. Anyone can send information
directly to these mechanisms asking for their help to
remedy related human rights violations. As the members of
the CHR are elected government representatives, it is
sometime hard to find immediate remedies and responses
from it due to vested governmental interests and their
undue influence.

There is also a subsidiary human rights body of the CHR
which is known as the UN Sub-Commission for the
Promotion and Protection of Human Rights. Unlike the
CHR, the Sub-Commission is composed of independent
experts although elected by governments from different
regions. Its main functions are to undertake studies on
human rights issues, to make recommendations to the CHR
concerning the prevention of discrimination of any kind
relating to human rights and fundamental freedoms, the
protection of racial, national, religious and linguistic
minorities and to carry out any other functions relating to
any kind of human rights, including the problem of
compensation, resettlement and rehabilitation.”

Treaty-Monitoring Bodies

There are several committees established under the various
human rights instruments. They are also known as the
treaty-monitoring bodies.® The Human Rights Committee
(HRC), based at the UN Headquarters in New York, is
established under the ICCPR. It has a mandate to receive

complaints from any victims of violations of all civil and
political rights. Before bringing such complaints, the
victims first try their best to find remedies under the
domestic laws and the courts. The complaints have to be
filed within six months from the date of any decision made
by the highest judicial authority of the country which is
the Supreme Court. The complaints can also be filed
directly and immediately if the there are no domestic
remedies available or if the courts are not found impartial
and effective. This is the case of military rule or absolute
dictatorship in the country.

In the case of dams projects, all violations of access to
information and documents; freedom of speech, expression,
publication, assemblies, associations, publication,
movements, etc; discriminatory treatment of all kinds from
employment to compensation and the right to property
could be brought before the HRC. Once the complaints are
received and accepted, the HRC asks the government for
written responses and makes decisions on the merit of the
complaint. It finally makes comments and
recommendations suggesting for appropriate remedies. In
this sense, the HRC is considered as a kind human rights
court.

In addition, there are also other committees known as the
Committee on the Elimination of Racial Discrimination
(CERD); the Committee on Economic, Social and Cultural
Rights (CESCR); the Committee on the Elimination of
Discrimination against Women (CEDAW); the Committee
against Torture (CAT) and the Committee on the Rights of
the Child (CRC). Compared to the HRC, not all these
committees have formal complaint procedures but any
information and complaints relating to the violations of
the rights of the affected persons, families and
communities as caused by an dams or other infrastructure
projects can be brought before these committees. The only
requirement is that the complaints must be related to the
violations of one of the rights provided under the respective
human rights treaties. Once such complaints are received,
these committees respond to or document such information
in their reports. They can also write and create pressures
on the concerned governments or corporations involved in
committing violations and failing in ensuring compliance.
These committees can also ask the governments to provide
details of such violations and available remedies for justice
when discussing the country's periodic progress reports.®
Such periodic reports are to be submitted every two years
under the ICCPR, the CERD and the CAT, and every four
years in relation to the CEDAW, and every five years as
regards to the ICESCR and the CRC. As Nepal has ratified
all these treaties and has obligations to submit all these
reports as mentioned above, the scope of influencing the
national and international decision-making in favour of
the dam-affected victims is huge now and in future.
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5.1 Conclusion

The WCD was established in response to debates around the
issue of performance of large dams and their outputs. It
was probably the first global multi-stakeholder initiative
in addressing global problems. The mandate of the WCD
was to review the development effectiveness of large dams
and assess the potential of their alternatives for water and
energy development. Its report included a framework for
the planning, design, appraisal, construction, operation,
monitoring and decommissioning of dams. The WCD report
has made recommendations in the form of strategic
priorities for decision-making and 26 guidelines to pursue
those strategic priorities. Among its 26 guidelines, five
(from no 2r1 to 25) concern ensuring compliance. Nepal
needs to pay serious attention to incorporate these guide-
lines into Nepali laws and policies towards ensuring
compliance in all water and energy-related projects in the
future.

The 1990 Constitution of Nepal has provided for the right to
equality; freedoms of speech, expression, assembly,
association, movements, publication, property and the
right to information are directly or indirectly related to the
compliance with rights and interested to be projected when
building dams. The EPA, the EPR and the LAA broadly
covers EIA and mitigation issues as well as the issue of
land acquisition, compensation and limited resettlement
plan. With regard to the environmental compliance, the
EIA Review Committee consisting of independent consult-
ants, concerned institutions, and others is mandated to
review scoping, terms of reference, and the EIA findings
but not empowered to express opinion on the environmen-
tal performance of a project during construction and
operation. Issues of performance bond or insurance and the
trust fund are not adopted in any legal provision of Nepal,
while some provisions of EIA guidelines relate in some
manner to the integrity pact.

Apart from the domestic legal and policy regimes, Nepal
has comprehensive international obligations created under
series of human rights and environmental instruments.
The provisions of these instruments are recognised as the
supreme law over domestic law and many provisions
directly deal with the rights and interest issues of dam-
affected persons and groups. Similarly, there are issue-
based operational policies and guidelines of the WB, the
ADB and the JBIC which are largely binding for borrowers
and the construction companies. They also have provided
for complaint mechanisms although they are not known to
many affected people and the procedures are less victim-
friendly.

Many of the WCD provisions are incorporated in Nepali law
and policy but in broader terms. There is a need to make
explicit provisions and appropriate institutional mecha-
nisms capable of and committed to ensure compliance.
Some specific such as independent and well-funded

monitoring mechanisms; clear, rationalised and enforce-
able regulatory frameworks; contingency funds to increase
the likelihood of successful compliance and the implemen-
tation of good practice are needed. Nepal lacks compliance
plans followed by specific project-based complaint, review
and remedial mechanisms. This situation suggests for
strict legal provisions on compliance plan with the
creation of independent panels, and identification and
provision of indicators for implementing compliance plans
as required. In parallel, the government in general also
needs to develop its capacity and commitment to ensure
compliance in dams and development activities.

Nepal's main problems are rooted is poor compliance
through comprehensive implementation and monitoring
mechanisms. No laws and polices can be enforced unless
they are provided with effective administrative and judicial
complaint mechanisms and adequate remedies. In the case of
Nepal, these can only achieved through continuing dialogue
on dams and development. The dialogue needs to take place
at local, district and national levels. WCD framework,
domestic and international human rights, environmental
and investment-related instruments and mechanisms
developed under the UN, the IFIs and bi-lateral donors such
as JBIC should from the basis for dialogue.

5.2 Recommendations

We make the following recommendations for future
dialogue and their adoption in national law and policy
related to dams and development:

5.2.1 Right to information

»  Although the constitutional provision on the right to
information is regarded complete, it needs a compre-
hensive implementation law and regulations in line
with Nepal's international obligation under Article 19
of the ICCPR.?

»  The right and access to information must cover all
public and private agencies that use public funds,
either domestic or multilateral. DoED and NEA need to
come up with their own step by step detailed and
specific procedures and remedies in ensuring compli-
ance in dam and reservoir projects of all size and scale.

»  In all projects, basic project documents and informa-
tion must be made available to the affected persons,
communities and concerned groups in a timely
manner and in a language and methods that they
understand.

5.2.2 Right to public participation

»  There is a need to clearly define the concepts and
methods of public participation. A comprehensive
operational guidelines or a separate legislation as in
the case of the right to information must be developed.

»  The process of participation must allow full consulta-
tion, and involvement, including public hearing
throughout the project-cycle.



»

The comments and recommendations of public
consultations must be incorporated into the project
plans and mitigation measures, and any reasons of
their denial must be publicly justified to the reason-
able satisfaction of the stakeholders.

5.2.3 Environmental assessment
and mitigation plans

»

Mitigation measures must be implemented with
commitment. The framework discussed above relating
to access to information and public participation must
be ensured beforehand, and during the project
implementation and post-project impact assessment
and remedies.

The mandate of the EIA Review Committee which are
mainly only non-binding suggestions must be made
binding and its comments and recommendations made
public.

Public, private sector projects and joint undertakings
must be subjected to the same environmental scrutiny.
The smaller projects can cause adverse negative social
and environmental impacts if neglected. This must be
avoided.

The EIA and mitigation must recognise entitlement of
the local people on the consumptive or future use of
water as a human right. Sustaining water is crucial
for maintaining livelihoods and ecological niche.

The non-compliance with EIA and mitigation plans
must be compensated properly with punishment for
violators through administrative and judicial
remedies.

5.2.4 Compensation and resettlement

»

The existing LAA should be revised and amended by
incorporating all major provisions from the WCD
framework, human rights obligations and the
guidelines of the IFIs. There must be a provision of
land to land compensation if the cash compensation
entails the risk of loss of previous living standards.

»  The compensation should be fixed only with the proper
representation of the affected persons and communi-
ties and according to the market price. It should
include other social costs of displacement and
resettlement. In addition, the non-payment or
discriminatory payment of compensation must be
remedied at any time and at any stage.

»  The affected persons and families must have the right
to claim for previously unforeseen project social,
economic and environmental impacts if they arise.

5.2.5 Rights of affected indigenous

and other local people and benefit sharing

»  There must be a provision for free, prior and informed
consent in the case of projects located in the area of
indigenous peoples. No projects should take away their
rights as well as the rights and interests of others
living in the area from public and community access
to water resources and the guarantee of their primary
right to livelihood.

»  Certain amount of project benefits and income from
royalty must reach the affected areas directly for their
overall development on the principle of equity. The
Ministry of Water Resources in partnership with local
government bodies should develop procedures and
mechanisms to ensure compliance in benefit sharing.

»  There should be a provision for the formation of a
multi-stakeholder committee to deal with all natural
resources, projects and the compliance plan, including
benefit sharing. This is important given the absence of
local government. Such forum must be conceived as a
long-term arrangement too.

»  Necessary performance bonds, trust funds and
integrity pacts must be established to address the
problems of adverse development impact and
ensure adequate benefit-sharing through clear
legal and institutional provisions. The details
should be subject of enquiry and dialogue at local
level.

' Dubash, N. K. et al. 2001, A Watershed in Global Governance: An Independent Assessment of the World Commissionon Dams,
World Resources Institute, Lokayan, and Lawyers’ Environmental Action Team.

" ICCPR, Art. 19: 1. Everyone shall have theright to hold opinions without interference. 2. Everyone shall have the right to freedom
of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any o ther media of his choice. 3. The exercise of the
rights provided for in Para. 2 of this Art. carries with it special duties and responsibilities. It may the refore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights or reputations of
others; (b) For the protection of national security or of public order (order public), or of public health or morals.
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IUCN - THE WORLD CONSERVATION UNION

Founded in 1948, IUCN-The World Conservation Union brings together states, government agencies and a diverse range
of non-governmental organizations in a unique world partnership: over 1,087 members in all, spread across some 180
countries. The World Conservation Union builds on strengths of its members, networks and partners to enhance their
capacity and to support global alliances to safeguard natural resources at local, regional and global levels.

As a Union, IUCN seeks to influence, encourage and assist societies throughout the world to conserve the integrity and
diversity of nature and to ensure that any use of natural resources is equitable and ecologically sustainable.

IUCN-The World Conservation Union officially launched the Nepal Country Office on 23 February 1995 with the
Ministry of Finance as the government partner. IUCN Nepal has been developing partnerships with various government
line agencies as well as non-governmental organizations to carry forward its activities to conserve Nepal's natural
resources and ecological processes.

WAFED

Water and Energy Users' Federation-Nepal (WAFED) is an independent network of activists, campaigners, experts,
researchers, lawyers, professionals and various project-affected communities. It analyses economic, social and environ-
ment assumptions of water projects from the perspective of democracy, equity and sustainability of benefits from
natural resources.

Established in March 2001, WAFED maintains relationships with various regional and international human rights,
environment and development-related campaigns and networks. WAFED believes that natural resources use from
community management perspective offers cheaper alternatives of management to electricity, irrigation and drinking
water supply services.

To achieve these goals, WAFED helps local communities organize, and empowers them to engage in claiming rights
through civic protests, negotiations, complaints and litigation. It advocates with local and national governments to
foster policies to influence Nepal's donors and lenders.

WAFED represents the dam-affected victims and communities in the Steering Committee of the Dams and Development
Project of the United Nations Environment Programme. A member of the International Committee on Dams, Rivers and
Peoples (ICDRP), WAFED hosts the regional secretariat of the South Asian Solidarity for Rivers and Peoples (SARP).

GTZ - THE GERMAN TECHNICAL COOPERATION

The Deutshe Gesellshcaft fuer Technische Zusammenarbeit (GTZ) GMBH is an international cooperation enterprise for
sustainable development with worldwide operations. Its corporate objective is to improve people's living conditions on a
sustainable basis. Owned by the Federal Republic of Germany, GTZ translates the federal government's international
cooperation into practice in more than 130 countries

For the past forty years, the German government has developed a strong collaboration with the Kingdom of Nepal.
During this period the bilateral technical cooperation, impleented by the GTZ, has covered a broad range of sectors. In
constant dialogue with our Nepalese partners and the German Federal Ministry for Economic Cooperation and Develop-

ment (BMZ), the program is continuously adjusted according to the changing environment.
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